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QUESTIONS PRESENTED 

1. Whether the District Court erred in holding 
that appellants, by treating pre-trial detainees 
as convicts and subjecting them to degrading, 
punitive conditions not commensurate with their 
status under the presumption of innocence, vio¬ 
late appeilees' rights to due process of law, 

to equal protection of the laws, and to be free 
froin cruel and unusual punishment. 

2. Whether the District Court abused its discre- 
tion in oruering appellants to submit a plan 

to remeay unconstitutional conditions at the Tombs 
or in enjoining furtner detention at the Tombs 

when appellants refused to comply with the Court's 
order. 
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STATEMFMT QF THL CASE 

This is an appeal from an order of the United 
States District Court for the Southern District of 
New York (Lasker, J.), entered on July 11, 1974, 
enjoining appellants from confining appellees, ali 
unconvicted pre-trial detainees, at the Manhattan 
House of Detention for Men (the "Tombs"). 

This civil rights action, brought pursuant to 
42 U.S.C. §1983, was commenced in the District Court 
on September 10, 1970. The complaint charged that 
plaintiffs are being deprived of their rights under 
the First, Fiftn, Sixth, Fighth and Fourteenth Amend- 
ments of the United States Constitution, because of 
overcrowding, unsanitary conditions, lack of light and 
air, excessive noise, mistreatment by guards, arbitrary 
disciplinary procedures, inadequate medical care, lack 
of recreation, and restrictive visiting and mail privi- 
leges (19a-44a).* 

The case was declared a class action on October 26, 

1970 (McLean, J.). On March 17, 1971, the City defendants’ 
motion to dismiss was deni.ed and a preliminary injunction 
against the City was granted ordering the Department of 
Correction to adopt, publish, and distribute to all detainees 


*Numbers in parentnes s rollowed by "a" refer to pages of 
the appendix. ^ y 
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rules governing inmate behavior and other aspects of 
inmate life, and prohibiting the department from inter- 
fering with private consultations between detainees 
and their attorneys in cases in which the Commissioner 
or his staff were parties (Mansfield, J.). 

On December 16, 1971, a motion by State defendants 
Rockefeller, Oswald and Stevens to dismiss the complaint 
as to them was aenied (Lasker, J.). 

Trial commenced on November 13, 1972. After a week 
of trial, the matter was adjourned to January 16, 1973. 

In the interim, tne parties entered into a stipulation 
of settlement concerning primarily the issues of over- 
crowding, unsanitary conditions and inadequate medical 
care. (A consent decree enforcing the stipulation, 49a- 
59a, was subsequently entered on August 2, 1973.) The 
remaining issues were tried before the Court during 
several weeks of January and February, 1973. 

The Court personally toured the Tombs at length on 
August 2, 1972 and again on February 26, 1973. The Court 
also toured visiting facilities at the Federal Detention 
Headquarters in New York City on February 8, 1973. 

On January 7, 1974, Judge Lasker rendered his deci- 
sion (60a-157a; see also 371 F. Supp. 594). After a 
lengthy discussion of the evidence (63a-118a) resulting 
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xn nuraerous findings of fact (1193-1223), the Court 
held that 3 detainee may not be deprived of the rights 
of other citizens beyond the extent necessary to assure 
his appearance at trial and to meet the legitimate 
security needs of the institution to which he is con- 
fined; that a detainee may not be confined under condi- 
tions more rigorous than a convicted felon; and that a 
detainee is entitled to protection from cruel and 
unusual punishment at least as a matter of due process 
if not under the Lighth Amendment as well (122a-126a). 
Measuring conditions at the Tombs as revealed by the 
Court's findings of fact against this legal Standard, 
the Court held that appellees' constitutional rights 
were being violated by excessive confinement (127a-129a); 
unnecessarily restrictive visiting and mail procedures 
(129a-133a; 150a-153a); dangerously high noise levels, 
stifling lack of ventilation, and absence of transparent 
Windows (134a-136a); extremely limited opportunity for 
physical excercise (133a-134a); mistreatment by guards 
(136a-138a); and arbitrary disciplinary procedures (133a- 
149a). Recognizing that remedying these conditions would 
cost money and require careful planning, the Court instruet 
ed the parties to prepare for a conference to frame a 
decree implementing the opinion (157a) 





On March 22, 1974, following a series of con- 

ferences and writtcn submissions by both parties, a 

judgment was entered (158a-163a). The Court entered 

final juogment on the issues of corresponaence and 

discipline,* and set a hearing date for further con- 

sideration of the issuesrelating to visiting.** In 

addition, the Court ordered the City defendants to sub- 

mit within tnirty (30) days 

a comprehensive and detailed plan for the elimi- 
nation of ali conditions and practices declared 
to be in violation of the Constitution of the. 

United States by the Court's opinion of January 
7, 1974 as to wnich final judgment has not been 
entered herein (160a). 

The City initially filed vanous submissions which 
the Court founa unresponsive to the order (171a-172a) and 
finally refused to submit the required plan (172a-173a, 


*L)efenuants appealea tiie judgment's provisions as to dis¬ 
cipline , but suosequently moveo that this Court remano the 
issue to the uistrict Court for reconsideration in light 
of Wolff _v. Mcbonnell , 42 u.W. 5190 (June 26, 1974). Althougn 
plaintiffs ao not oelieve Wolff to be dispositive of the 
issue before tne District Court they diu not oppose defend¬ 
ants motion, and the issue is presently pending in the 
District Court. 

**The hearing on visiting was held on March 27, 1974. The 
Court subsequently re-inspected visiting facilities at the 
Tombs on /\pril 15, 19 74. Both sides have since filed final 
submissions with the Court summarizing their respective posi- 
tions, but to date no further order has been entered on this 
issue. 




175a) . Accordingly, the Court, on July 11, 1974, 
enjoined appellants from further confining detainees 
in the Tombs (189a-191a). The Court specified that 
its order is subject to reconsideration at such time 
as appellants shall subinit to the Court the plan 
required by the previous order of March 22 (190a-191a). 

In a memorantium accompanying its order of July 11, 

the Court stated that the history of the case since 

issuance of the opinion of January 7, 1974, had been one 

of "frustration largely caused by the City defendants' 

delay and the absence or incompleteness of reports or 

pians of performance wnich they were ordered to sufcnit..." 

(168a). While recognizing that "[m]iraculous overnight 

transformations are not expected" (175a), the Court 

stated that it could not permit appellants to confine 

detainees in the Tombs while refusing to submit a plan 

to remedy violations of the Constitution (173a-175a). 

The Court also maae a specific finding of fact that since 

the issuance of its initial opinion of January 7, 1974, 

[W]hile some improvements nave been made in 
the conaitions which then existed, nevertheless 
sxx montns after the filing of our opinion the 
(175 ) t ^ OSe conc *itions remain as they were 

The memorandum of July 11, 1974 also criticized appel¬ 
lants for failing to comply with the consent decree of 
August 2, 1973. The Court noted that although considerable 
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progress had been made on the subject of overcrowding, 
"...none of the other provisions of the consent decree 
has been fully executed altnough the due dates for their 
performance are long past" (168a). 

On August 2, 1974, the District Court stayed its 
order of July lltn only until such time as defendants' 
application for a stay pending appeal could be heard by 
this COwXt (207a-208a). In response to an affidavit from 
Commissioner Halcolm in support of the motion for a stay, 
alleging that certain conditions in the Tombs had improv- 
ed, the Court reiterated in open Court its finding of 
July 11, 1974 that the bulk of conditions remain unchanged 
(Minutes of July 30, 1974, p. 41). 

On August 15, 1974, this Court issued a stay of the 
District Court's order, on the condition that detainees 
held beyona a certain length of time could be transferred 
from the Tombs upon reguest (211a-212a).* 

STATKMLWT OF FACTS 

INTRODUCTIOW 

Appellees called thirteen witnesses (six detainees 
and seven experts), and introduced thirty-three exnibits 
in evidence. Appellants called five witnesses and intro- 


Detainees on trial, under mental observation, and those 
considerea escape risks" by defendants were excepted from 

t ^ e ^u° Urt S orcier * Judge Frankel dissented from this part 
of the oraer. r 
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duced six exhibits. One witness was called by the 
Court, and there was one Court-introduced exhibit. 

Appellees' detainee witnesses were Bert Scott, 
William hood, Russell Meade, Leo Robinson, Clayton 
Williams and Herman Rubinfine. They had been incar- 
cerated in the Tombs for periods ranging from five 
to fifteen months due to their inability to post 
monetary bail on pending criminal changes. Mr. 

Robinson was ultimately acquitted by a New York County 
jury in May of 1973 after eleven montns of pre-trial 
detention. 

Appellees expert witnesses were John Anderson, 

Warden of the Northumberland County Prison in Sunbury, 
Pennsylvania, ana a former jail inspector for the Federal 
Bureau of Prisons; Donald Goff, General Secretary of the 
Correctional Association of New York and former Chief of 
the New Jersey Bureau of Correction; William vanden 
Heuvel, Chairman of the New York City Board of Correction; 
Dr. Karl Menninger, noted psychiatrist and Chairman of 
the Board of the Menninger Foundation; Dr. Augustus F. 
Kinzel, a New York City psychiatrist and former staff 
psychiatrist at the United States Medical Center for 
federal prisoners in Springfield, Missouri; Dr. Stephen 
leich, Director of Mental Health at the Tombs; and Richara 
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Botshon, a professional photographer whose photo- 
graphs of the Tomos were introduced into evidence 
and are reproduced in the appendix (619a-629a). 


Appellants' witnesses were Benjamin ,J. Malcolm, 
Commissioner, New York City Department of Correetion; 
Joseph D'i;iia, Director of Operations, New York City 
Department of Correction; Peter M. Schaefer, Deputy 
Warden-in-Command of the Tombs; Professor Hyman Henry 
Anthony Cooper of the New York University School of 
Law; and Louis S. Aytch, Superintendent of Prisons for 
the City of Philadelphia. 

The Court's witness was Louis J. Gengler, Warden 
of the Federal Detention iieadquarters in New York City. 

A. MAXIMUM SoCURITY NATURL QF THE INSTITUTION 

Detainees in the Tombs are held at all times under 
striet maximum security conditions (Anderson, 292a; Goff, 
368a). * It is unuisputed that this maximum security 
setting is responsible for many of the restrictions 
challenged in this case, including confinement to cells 


*For the convenience of tne Court, nost transcript pages 
cited herein have been reproduced in the appendix and are 
cited by appendix page numbers. 

Since Judge uasker's opinion cites frequently to 
transcript page numoers, we have prepared a cross-reference 
index of transcript and appendix pages, whien nay be found 
at pp. iv - ix of tne table of contents of the appendix. 




for sixteen hours per day, mandatory "lock-outs" 
at fixea times in narrow corridors adjacent to the 
cells, denial of contact visits and limited recrea- 
tion. However, the District Court found, pursuant 
to extensive expert testimony from witnesses for botn 
sides, that most detainees at the Tombs can safely be 

held under less than maximum security conditions (119a). 

1• Classification 

The testimony adduced at trial demonstrated that 
prison administrators have the capability of classify- 
ing detainees to identify those who must be held under 
the most secure circumstances. 

Donald Goff testifiea that only 20 to 40 percent 
of the popu ution of the Tombs need be held in maximum secur 
ity (369a) He stated that the City has the capacity to 

classify detainees and in fact does so today informally, 
but only to the extent of providing stili tighter 
security for such groups as homosexuals, controversial 
defendants, and "heavy" cases.* (370a, T. 637).** 


*It would appear tnat this rudimentary type of classificatic- 

06 ff actl ^ ea at the Tombs, although the reference~ * 
^ appellants' brief (p. 17) is based solely uponT 

tinn rnnT? rSatl ° n between the present warden and the Corcora- 
F^R? Ap^? p! therefore not P ro P er ly before this Court. 

**Numbers in parenthesis proceeded by "T." refer to f-ose ~a-^s 
of the transcript of the trial not reproduced in ^e appencftx. 
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He asserted that the Tombs could also relax many unneces— 
sary restrictions without sacrificing security through 
the use of classification aevices (369a-373a), and th^t 
such classification presently is being done in other 
pre-trial institutions (T. 641, 391a-392a). 

These views were generally supported by testimony 
from Warden Anderson (292a-302a), Dr. Kinzel (318a-319a, 
321a-324a), Dr. Teich (339a, V. 501, 504), Dr. Menninger 
(471a) , Mr. vanden Heuvel (483a, 504a-506a, 511a-512a) , 
and Warden Gengler (606a-607a), and by the American 
Correetional Associa tion's Manual of Correctional Standards 
(plaintiffs' Exhibit 4, hereinafter ref«_rred to as "ACA 
Standards," pp. 48-49). Even Professor Cooper, the City's 
main expert witness on the subject, agreed that a classifi- 
cation System could be developed for use in the Tombs 
(609a). 

Correctional experts described the variety of devices 
available for classifying detainees. Mr. Goff noted that 
the questionnaires presently being used to evaluate the 
risk of releasing a defendant on his own recognizance are 
equally useful in evaluating whether a detainee is likely 
to attempt an escape. These questionnaires take into 
eccount both the crime cnarged and also the extent of the 
defenaant's roots in the community (369a-373a) . Warden 
Anderson testified that he uses a similar system in his 
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jail, where about 75% of the prisoners are pre-trial 
detainees (296a-300a) . The "Pris<~>ner Inventory" for 
this system, developed by the Tederal Bureau of Prisons, 
was introduced in evidence as plaintiffs' Exhibit 2 and 
is described in detail in the opinion below (llla-112a). 
Warden Anderson concluded that on the basis of this 
system, it is possible to determine successfully the 
security ratings for nt^ detainees (300a). 

The Federal Detention Headquarters in New York City 
has a maximum security section, where detainees are placed 
on the basis of FBI reports, information from marshals, 
deputies, arresting officers and other institutions, and 
the observations of the warden's staff. Warden Gengler 
stated that even if forced to rely solely upon the staffs 
observations, he could appropriately classify a new 
prisoner within one week's time (606a-607a). Superintendent 
Aytch testified that in Philadelphia all detainees whose 
bail is $4000 or less after their preliminary hearings are 
sent to a minimum security facility (Deposition, defendants' 
Exhibit F, pp. 7-8, 28). The ACA Standards state that 
prisoners requiring maximum security conditions rarely 
exceed 20% of a jail's population, and that the remaining 
prisoners may be housed in squad rooms or dormitories (pp. 
48-49) . 
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Appellees' psychiatric evidence demonstrated 
that a detainee's mental problems can be identified 
as part of the classification process. Both Dr. 

Kinzel and ur. Menninger agreed that a psychological 
screening interview can identify potentially violent 
or disruptive detainees (318a-319a; 321a-324a; 471a). 

Dr. leich testified that it is possible to classify at 
intake to look for mentally ill and potentially suicidal 
detainees (339a), and that mental health aiaes could be 
trainea to make these evaluations (T. 504). The doctor 
that several detainees who are eventually trans— 
ferred to the lOth floor mental health unit of the Tombs 
would have been brought directly there had mental nealth 
personnel been present at intake (T. 501), and that at 
least one recent suicide in the Tombs could have been 
avoided by such a classification procedure (346a). 

None of the classification methods require extensive 
periods of time. Dr. Kinzel said that psychological 
screening interviews generally take about 1/2 hour, and 
would require more time only if the initial interview 
aroused suspicion that the detainee was violently pre- 
disposed (326a). The Prison Inventory used by Warden 
Anderson only takes 15 minutes to complete, although 
additional time may be taken to gain further information 
by telephone (306a-3C7a). Mr. Goff estimated, consistent 
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with Warden Gengler's experience, that it would take 
about a week for the Tombs to classify a new detainee 
(369a, 3 81a). Computer data established that many 
detainees remain in the Tombs long enough for more time— 
consuming evaluations to be perfomed if deemed neces- 

(Plaintiffs Exhibit 15). This remains so even 
under the new statistics offered in appellants' brief 
(p. 17) . 

Appellants did not disagree as to either the desir- 
abiiity or feasibility of classifying detainees at the 
Tombs. In 1971 former Commissioner McGrath stated that 
the department was seeking to begin classifying detainees 
(Deposition, Plaintiffs' Exhibit 36, pp. 66-67), and 
described pians (since abandoned) for housing mostly 
minimum security detainees at a then-proposed new annex 
to the j.ombs (p. 62). Commissioner Ilalcolm prefers to 
have minimum, medium and maximum security facilities, 
including rooms and uormitories, within each institution 
(558a-559a). Indeed 50 per cent of the detainees at 
appellants 1 own Bronx House of Detention are housed in 
dormitories, although it was conceded that the Bronx 
facility contains roughly the same type of cases as the 
Tombs (.-Ialcolm, 555a, 558a; D'Elia, 566a) . And Professor 
Cooper assured tne Court that he was "confident" that his 
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study, which he hoped to complete by the end of 1973 
(T. 1337 ), would be able to develop a classification 
system for the Tombs (609a). 

As appellants note in the. r brief (pp. 31-32), a 
classification system has not yet been implemented 
because the model developed by Professor Cooper includ- 
ed a nuiuber of inquiries which would violate the detainees' 
Fifth Amendment rights. None of the expert witnesses at 
trial asserted that such questions were necessary to a 
classification system. The August 6, 1974 Board of 
Correction report, cited in appellants' brief (p. 32), 
criticizes Professor Cooper but hardly abandons the con- 
cept of classification. To the contrary, the Board 
States: "...it. is incumbent upon the Department of 

Correction to introduce as quickly as possible at the 
Torabs (and indeed at other institutions) a classif ication 
system" (p. 29), and "We are distressed that the Department 
of Correction appears to have made no pians to provide 
different grades of security for the Tombs..." (p. 30). 

The District Court, on the record before it, appro- 
priately found both that "[m]ost detainees at MHD, as at 
other detention centers, can be safely held in custody 
in less than maximum security conditions," and that "M1ID, 
like other pre-trial detention facilities, is capable of 
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classifying inmates to aetermine those requiring 
maximum security custody" (119a). 

2. Excessive Lock-In 


One of the primary consequences of the present 
blanket use of maximum security is that all detainees 
in the Tombs are locked into cells for approximately 
sixteen hours each day (Malcolm, T. 1150; Meade, T. 831). 
Most cells are only 4' 10" wide by 7' 11" dee P/ (Stipu- 
lation of Facts, 12), considerably smaller than the 
minxmum cell size of 50 square feet required by the ACA 
Stanuards, and surprisingly small even to an experiencea 
correctional expert like Mr. Goff (T. 650). 

Appellees’ expert witnesses questioned whether it 


is necessary to subject the majority of the Tombs' popu- 
lation to confi -nt in these tiny cells for 2/3 of 


every day. Mr. Goff testified that except for the 20-40% 
requiring maximum security (369a), it is not even necessary 
to have cells (376a). See also ACA Standards, pp. 48-49. 
Even if there are cells, Mr. Goff said, detainees in 


minimum and medium security need not be locked in at all 
except for brief 20 minute periods to conduct census counts. 

[PJart of being minimum and medium security is that there 
is greater freedom of mobility," he stated (375a-376a). 

Mr. vanden Heuvel similarly criticized appellant's inflexible 
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lock-in policy, and advocated greater freedom of 
movement once problem inmates have been identified 
through classification (483a, 511a-514a). 

Experience elsewhere confirms these views. In 
Philadelphia detainees are permitted to remain out 
of their cells for most of the day (Aytch deposition, 
611a-612a). Even more significantly, detainees at 
appellants own Bronx House of Detention enjoy nearly 
90 hours of lock-out time weekly or .approximately 13 
hours per day (Answer to interrogatory #9 of plaintiffs' 
second set of interrogatories, plaintiffs' Exhibit 43), 
and nearly half of the detainees there are not lccked 
into cells at all but rather live in dormitories (Malcolm, 
558a). Yet the populationsof the Bronx institution and 
the Tombs are composed roughly of the samc types of 
detainees (Malcolm, 553a; D'Elia, 566a).* 

*Commissoner Malcolm's affidavit of last July alleges that 
lock-out time in tne Tombs has now been expanded to 10 P.M. 
(Appellants brief, p. 9). However, since evening lock-out 
lasted until 9 P.M. at the time of trial (Malcolm, T. 1151), 
this would represent only a one hour increase. At trial, 
the Commissioner nad asserted that evening lock-out would be 
expanded to 3.1 P.M. (T. 1151). 

The Board of Correction recently found that "Tombs 
inmates are stxll locked in their cells for as long as 16 
hours per day." Report on the Fu ture of the Manhattan House 
of Detention , p. 31 (August 6, 1974). -- 
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The District Court found imposition of 16 hours 
of daily lock-in to be one of those characteristics 
of maximum security confinement whicn could be elimi¬ 
na ted for many detainees at the Tombs through appro- 
priate classification (128a). 

B. VISITIHG 
1. Contact Visits 

A detainee receiving a visit at the Tombs is locked 
in a cubicle the size of a telephone booth (429a-430a) 
and separated from his visitor at all times by a Steel 
wall with a small pane of bullet-proof glass 20" square 
(72a). Voice communication is by sound powered telephone, 
except for a few booths wnich have hi-fidelity phones. 
Stipula tion of Facts, 1134. Photographs of the booths 
taken from the visitor's side were placed in evidence and 
have beer reproduced in the appendix (61?a, 621a). 

Several detainee witnesses described the booths and 

the anguisn caused by them. Clayton Williams, who had 

to change booths nearly every visit: because of defective 

phones (525a), descrioed the scene at visiting time: 

When you visit in the old booths, the row of 
them, everybouy has a defective phone and so 
the noise is consistent. Bvery inmate is yell- 
i you know, and it's hard to hear above the 
yelling from the guy next to you or either side 
of you (525a) . 






Mr• Williams, Mr. Hood and Mr. Meade all complained 
that the tiiae taken in switching phones and in travel- 
ing to the visiting booths from the housing floors cuts 
deeply into the 30vtninutes allotted for each visit (525a- 
526a; 395a-396a; T. 815-17). Mr. Hood once missed an 
entire visit because of a bad phone, and was curtly told 
by the officer on duty that he "bl w t the visit" (396a). 

Mr. Scott and Mr. Meade both testified that a detainee 
must stand on tiptoes or prop himself up by various means 
in order to see a visitor of short stature through the 
high glass (2/la-272a; 428a). Mr. Williams stated that 
the booths are dark on the detainees' side, making it 
difficuit for visitors to observe his facial features 
(524a). 

The detainees described their frustrati.on and ciis- 
appointment at being totally cut off from their loved 
ones by a Steel and glass box. Mr. Williams, who had not 
seen his daughter and sisters fo r seven years prior to 
his arrest (523a—524a), said that he felt "lonely" after 
the visits. "I would feel a great deal better," he said, 
there was more to the visit, more ccntact or more 
realisin (527a) . He described the contact visits he had 
experienced several years earlier at Sing Sing as being 
more meaningful : ...you're able to touch and to speak 

freely without yelling. You don't feel isolated..." (528a- 
529a) . 
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Mr. Meade, who was married in the Tombs but then 
denied any opportunity to kiss his wife or nold her 
hand (427a), agreed that for him the current system 
rendered his visits "bitter sweet" (434a-435a). Mr. 
Meade's wife had given birth to a baby boy after their 
marriage, but Mr. Meade had declined to have the child 
brought to the Tombs on a visit because he could not 
bear to see his new son and yet be unable to hold him 
(433a-434a). Mrs. Meade, who lives in Philadelphia and 
could not travel frequently to Uew York for visits (432a) 
was denied special permission for a contact visit by the 
warden (435a). Mr. Meade finally saw his son for the 
first time when Judge Lasker permitted a courtroom visit 
during a recess of the trial of this case. 

Appellees' expert witnesses all condemned the Tor'' 
visiting booths as inhumane and psycnologically h mful. 
Dr. Menninger founa the booths "the most unpleasant and 
most disturbing detail in the whole pri . i," and deplored 
them as a "violation of ordinary principies of humanity" 
(437a). He stated that the visiting system at the Tombs 
takes away "what little decency and humanity there is in 
the care of the prisoner" (462a). 

Warden Gengler testified that 

It is unbearable for me to go to a visiting 
room and see a wife talk to her nusband through 
the telephone. To our way of thinking, that has 
gone out a nuxnber of years ago (595a-596a) . 


Sirailarly, Dr. Menninger stated that upon observing 
booth visits» 

...it's such a painful sight that I don't 
stay but a minute or two as a rule. It's a 
painful thing....I feel so sorry for them, so 
ashamed of myself that I get out of the room 
(476a). 

« 

Dr. Menninger testified that the visiting system 
at the Tombs has seriously damaging psychological con- 
sequences, which he found even more shocking than the 
isolation and idleness imposed by the institution (461a- 
462a). He stated that for a detainee in new surroundings, 
experiencing tne noiae, sweat and stench of the Tombs, 

...the most positive experience...is going 
to be the reestablishment of a feeling of con- 
tact, of closeness with somebody who has enough 
love for him to come ciear in there to see him 
...the one great thing that he can look forward to 
is the reestablishment, contact, with this world. 
Because everyboay lives constantly with a lot of 
contacts establisned, with you, them, with the 
judge, with the grocer and so forth. These have 
all been broken for this man. 

Now, this makes for a dangerous state of 
instability, because without these contacts he 
can't live psychologically.... He looks forward 
to this experience of saying a few words, toucn- 
ing her hand — well, in this instance you don't 
get to touch her hand, but touch his hand, see a 
smile, see the wrinkles in his face, you might say. 
It's the wnole contact with another human being, 
familiar human being, a known human being (440a- 
441a). 

Dr. Menninger described the deep roots of this basic human 
need: 

It means a great deal to baoies, you know, 
to be touched by the mother and most people all 
their lives retain that — it's one of the most 
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important assurances, you know, that there 
are other human beings in the world.... 

Contact is important. I mean, tactile 
assurance that there's a real world around 
me, a human world..." (450a-451a). 

Standing against the need for contact is the actual 
experience of a visit at the Tombs: 

All this is interposea into this estabiish- 
ment of this contact, a pane of dirty glass 
and a dira — in ray experience often a nonfunc- 
tional, nonfunctioning telephone — I didn't 
get to test all the teleohones over there, but 
if my experience in other places is any criteria, 
they don't work. A person goes-in and shouts 
and the poor visitor stands up on his or her tip- 
toes and tries to see him. And he shouts and » 

after a certain amount of frantic effort to 
establish a piece of communication, they just 
give it up.... [I]t breaks that very importan- 
human lifeline of contact... (442a). 

The resuit is that the Tombs offers only the appearance 
of a visit while withholding its substantive content. Dr. 

Kinzel analogized the visiting arrangement to "the carrot 
on the stick that is held in front of the person who can't 
quite attain it" (312a). Dr. Menninger said it was like 
"dangling a fragment of meat in front of a dog and jerking 
it away" (443a). 

Dr. Teich described one case history from the Tombs 
that supported vividly the testimony of Dr. Menninger 
and Dr. Kinzel. The aetainee was particularly close to 
his family, and his alleged crirne had been motivated by 
the trouble he'd been having supporting his family. He had 
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resisted transfer to the Rikers Island hospital because 
it would be difficult for his wife to visit him there. 

Yet every time his wife came to see him at the Tombs, 

"he would go down to the booths and cone up even worse 
than when he went down because of^the^ separation" (342a). 

The booths are also degraaing to the detainees. As 
Dr. Menninger stated: 

Take a man who has not been arrested be- 
fore. He comes in here and says, "My gosh, 

I'm in the clink now, what will happen? My 
friends will avoid me and everything else." 

Now, it's quite a sensation when one of them 
comes to see you. And they have these curious 
artificial gaagets imposed to the establishment 
of a normal human life. If between me and the 
judge there were suddenly erected a barrier of 
that kind, what would he think? What would I 
think? What would everybody think? My good- 
ness, am I a leper, an I — what an I? Do you 
have to have all this protection? (444a) 

Indeed, former Conunissioner McGrath conceded that he had 

opposed permitting children to visit because he believea 

it would be harmful for a chila to see his father in the 

booths. .Plaintiffs' Exhibit 37, pp. 192-93. 

Numerous witnesses discussed the advantages of contact 
visits. Donald Goff, noting that contact visits are now 
accorded to all convicted felons in the New York State 
prison system (379a), observed: 

You are reducing tensions...you are reduc- 
ing anxieties; you are reducing frustrations — 
just to be able to toucn someboay; not just to 
see them but just to be able to touch them (331a). 
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The similar experience of the Kansas prison diagnostic 
center was chronicled by Dr. Menninger: 

I think the resuit is magnificent. I 
iuean, the prisoner has a contact with — a 
civilizeu contact. He can' t leave but he 
can talk, he can ask questions, he can hold 
a wife's hand, he can nave the advantage cf 
tactile and visual and auditory — reestablish 
contact in all these ways and I think the 
resuit has been magnificent (447a). 

Dr. Kinzel testified to the positive effects of contact 

visiting he had seen at the Springfield Medical Center 

(313a-314a), adding that pre-trial detainees as well as 

sentenceu men were accorded this kind of visit (315a). 

He stated that even detainees classified as violent will 

in many instances be suited for contact visits (315a-317a). 

He testified that contact visits are feasible for the 

Tombs in terms of security (332a-334a) and that in his 

opinion contact visits are one of the most important pro- 

grams a prison can provide (338a). 

Professor Cooper, a witness for appellants, testified 
that after a careful study of contact visiting in 
Venezuela and Peru, where 85% of the detainees receive 
such visits (T. 1350-1351), he had concluded that contact 
visiting is 

...a very valuable theraputic device. I think 
that it does much to relieve tensions in an 
institution, particularly where there is long- 
terra detention involved. 
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I think that this is a factor to which 
one can attribute the lack of tension in 
many of these institutions where pretrial 
detention is so very extended (610a). 

Even Mr. D'Elia, Director of Operations for the Depart¬ 
ment of Correction, concedea that contact visit v ing might 
reduce tension and anxiety and thus have a positive 
effect upon security (568a-569a). He also conceded that 
a greater number of visitors would come if there were 
contact visits, because "it's more comfortable and con¬ 
venient" (574a-575a). 

Correctional experts testified not only to the 
importande of contact visits in sound prison management, 
but also to the feasibility of permitting such visits 
without jeopardizing security. Donald Goff stated that 
the booths were necessary only for detainees with a -iaximum 
security rating, which in his opinion would be no me re 
than 20-40% of the Tombs' population (369a, 374a). Both 
Warde.n Anderson and Mr. vanden Heuvel agreed with Mr. 

Goff that with proper classification procedures, contact 
visits could and should be instituted at the Tombs (300a- 
301a; 506a, T. 1033). 

Warden Gengler described the contact visiting pro- 
gram in effect for detainees at the Federal Detention 
Headquarters since October of 1972. A classification 
committee approves the visies, giving priority tc detainees 
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who have been there the longest (592a), i^e., about 
three months (597a-598a). The institution scrutinizes 
men about whom it knows very little simply bv conduct— 
ing an interview and making a few calls (593a). Warden 
Gengler asserted that even without the classification 
committee, he would permit contact visits based upon the 
institution's ability to get to know the man (603a-604a). 
He stated that this would take about a week (607a). The 
Warden stated flatly _hat in no case would he deny a 
contact visit, even for the highest security cases. Ke 
would simply take steps in those instances to have the 
visit watched more carefully (593a-594a). At the new 
federal detention facility now under construction, all 
federal detainees in New York City will have contact 
visits ,598a'. Warden Gengler stated that his contact 
visit program was his "highest priority" (605a), and had 
the full backing of the Federal Bureau of Prisons (596a). 

Appellees introduced substantial documentary evidence 
6n the subject of contact visits. The ACA Stanaards sup- 
port »4r. Goff 1 s view that glass barriers and phones are 
approp*iate only for maximum jecurity (p. 50) and state 
that prisoners reguiring maximum security conditions rare- 
iy exceec 20% of a jail's population (p. 48). The 
Standaras further advocate the elimination of barriers 
even for maximum security, provided there is careful 
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observation and thorough searching of inmates bouh 
before and ax:ter visits (pp. 543-44) . 

The Board of Correction visitation report 
(plaintiffs' Exhibit 13) notes that contact visits 
are now permitted for pre-trial detainees in Denver 
and in Wes-?hester County (p. 18). The report of 
the State Senate Committee on Crirne and Correction 
(plaintiffs' Lxhibit 18), issued after the 1970 Tombs 
riots, advocated face-to face visits (p. 38). 

In May of 1972, the New York State Commissioner 
of Correctional Services issued an Administrative 
Bulletin instituting contact visiting at all state 
institutions by requiring the dismantling of visiting 
room barriers. Plaintiffs Exhibit 25, pp. 2, 3. The 
parties entered into a stipulation describing the 
facilities for contact visiting at several of New York 
State's maximum security prisons for convicted felons. 

One of the City's major concerns witn contact visits 
was the possibility that contraband might be smuggled into 
the institution (D'Elia, T. 1226, 1237). however, all of 
the witnesses with experience in this area agreed that 
the problem was manageable. Donald Goff noted that proper 
classification and careful strip searches of the detainees 
after the visits would minimize this risk. He belit.ad 
that these things were administratively feasible and worth- 




while in order to achieve contact visits (369a, 380a- 
381a). Warden Gengler testified that no contraband 
had been introduced through his contact visiting pro- 
gram (595a) . Doctor Menninger, noting that risks can 
be diminished by careful searching (447a-448a), described 
the Kansas experience: 

We' ve used this for ten years. The diag- 
nostic center I'm associated with, we 1 ve never 
had a single so-called bad consequence (447a). 

* * * 

t ••• y°u teli the relatives what they 
can't do, teli the prisoners what they can't 
do, that's that. We have very few violations 
of that. Nobody wants to give up a privi— 
lege like that (448a). 

Mr. D Elia conceded that a metal detector could be 
used to guard against the introduction of weapons (577a- 
578a), and appellants' brief reveals that an x-ray nachine 
simi lar to -hose used at airports has been effective at 
^ri°tner city institution (p. 34) . Mr. D'Elia further 
testified that the Department presently accords contact 
’’isits to sentenced adolescents on Rikers Island (T. 1227) . 
Strip searches and clothing changes accompany these visits 
to guard against contraband (572a-573a), no one has been 
caught passing contraband during the visits (571a), and 
ro weapons have been smugglea in (579e-580a). Mr. D'Elia 
maintained he had reliable information that drugs were 
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being passed there mouth-to-mouth. However, the 
Di-Strict Court found that "...such evidence as there 
was as to this esoteric practice indicated that its 
rate of occurrence was of marginal significance, and 
several witnesses testified that it could be easily 
controlled by watchful guardsf' (82a) . The departxnent 
has chosen to continue the contact visit program 
despite this alleged problem (D'Elia, 572a). 

The City's other major objection to contact visits, 
aceor*: ing to i!r. D'Elia, was the possibility that a 
detainee would take a hostage in the visiting area and 
try to escape '.T. 1225-26; 1236-37). At one point, Mr. 
D'Elia based this fear upon the belief that detainees 
are less settled than sentenced individuals (T- 1227, 

1230-3x) ; later in his testimony, hov.ever, he statea that 
he feared escape attempts because some Tombs inmates are 
already unuer long sentences, awaiting transfer upstate 
or sent down to the City on writs, and some are alleged 
parole violators facing long terms if parole is revoked 
(T. 1237). Yet, as the parties have stipulated, sentenc¬ 
ed inmates receive contact visits at maximum security 
state institutions. Indeed, even alleged parole violators 
awaiting parole revocation nearings, who presumably would 
be in the same state of unrest as a detainee awaiting trial, 
are accorded contact visits at Ossining. Stipulation «J3 (d) . 









Mr. D'Blia's fear of escape attempts was a^o 
predicated upon the location of the Tombs in an 
urban setting, with the visiting area relatively 
near the Street (T. 1225, 1236, 1238, 584a) . However, 
the Federal Detention Headquarters has contact visits 
despite its urban location, and will have more of such 
visits when it moves to an even more heavily travelied 
location adjacent to the United States Courthouse. 
Appellants did not detail wny edequate security precau- 
tions, such as the construction of two or three security 
gates between the Tc-.ibs' visiting area and the Street, 
could not be taken. Such gates are presently interposed 
between the loiubs' ground floor counsel visiting room 
and the Street. 

The District Court, after considering appellants' 
security objections to contact visits, concluded tnat 
••.the risk of introduction of contraband caused by 
contact visits is controllable" (82a) and made two 
specific findings of fact: 

Booth visiting arrangements at MHD are 
frustrating and degrauing to inmates and their 
visitors at MHD. 

Ar. adequate classification system would 
permit MHb to determine those inmates who could 
be permitted contact visits without significant 
added risk to tne institution, although contact 
v ^ s ibs would require some additional correctional 
officers .o obser^e visits and sone rearrangenent 
of existing physical facilities (119a). 
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2. Vislting Hours; Visting Days; Length of Visits 
Nuraber of Visitors 

Detainees at the Tonibs may not receive visitors 
on weekends or on weekday mornings. They may receive 
no more than one adult visitor daily, even though in 
prior years every detainee could receive as many as 
three visitors at one time (Williams, 530a-531a). At 
the time of triai, each detainee was limited to two 
30 minute visits per week (Stipulation of Facts, «J32) . 

The visiting period is frequently shortened by traveling 
time frora the housing floor to the visiting booths and 
by the search for a booth with a working telephone (Hood, 
396a; Meade, 431a-433a; Williams, 525a-527a) . 

Mr. vanden Heuvel testified against the Department's 
restrictive visiting rules. He urged week-end visiting 
to accommodate working people, and daytime visiting to 
accommodate mothers with children in school (499a-50ia). 

A study prepared by the Board of Correction setting forth 
these recommendations (plaintiffs' Exhibit 13) reveals 
that many cities have far less restrictive visiting than 
New York. Los Angeles, Denver, Chicago, Baltimore, the 
District of Coluthia and Nassau County all permit visit¬ 
ing both on weekends and during the daytime hours on week 
days (p. 17). Philadelphia did not have weekend visits 



when the report was prepared, but today does permit 
such visits (Aytch Depositior», p. 31). Los Angeles, 
Baltimore and the District or Columbia also permit 
two visitors at a time (p. 18). The Board of 
Correction report notes that nearly 50% of the inmates 
interviewed had no visitors at ali, in part due to the 
inconvenient hours (pp. 1, 8-9). 

Warden Gengler testified that at the Federal 
Detention Headquarters visiting is permitted on weekends 
as well as weekdays. Weekend visits may last 30 minutes 
(less v/hen the visiting area is crowded), but on weekdays 
the visits can last as long as four or five hours if the 
facility is not crowded (590a-591a).* 

The parties' stipulation concerning vis' j at :.'ew 
York State prisons for convicted felons establishes that 
visiting at these institutions is conducted seven days per 
week. Visits may last approximately six hours, with some 
reduction on weekends. Sevp al people may visit a single 
inmate simultaneously. 

The ACA Stanaards recommend frequent visits and 
state that "ordinarily a visit of less than one hour 
would not be regarded as adequate” (p. 543). The Standards 
stress that frequency and length of visits should not be 
restricted "purely to suit the convenience of the institu- 
tion." Ibid . 

. Hoc x testified tnat ono of his vir,its therc lasted thre 
hours (403a). 



The City offered very litcle eviden^e in defense 
of its restrictive visiting regulations. Commissioner 
Malcolm -r xx ceaed that he simply lacks the staffing 
resources to conduct weekend visiting (560a). His 
testimony regarding the staffing shortage is corrobo- 
rated by the Boara of Correction report, which notes 
that even at present the department relies exclusively 
on overtime personnel to bring inmates to and from the 
visiting area- Plaintiffs' Exhibit 13, p. 7. 

The District Court found that M [t]he visiting 
schedule at MiiD is unr -»cessarily restrictive" (119a), 
and that "...given adequate manpower, the Department 
could and willingly woulu meet more acceptable standards 
of visiting hours and days and numbers of visitors" (86a- 
87a).* 

C. EMVIROWME^T 

The unique cnaracteristic of the record on environ- 
mental issues — dangerously nign noise levels, excessive 
heat and inaaequate ventilation, and absence of transparent 


*Subsequent to the Court's aecision, appellants increased 
visiting to five 45 minute periods weekly and added sorae 
weekday afternoon visiting hours. iiowever, they nave not 
instituteu any weekena or morning visits, nor have they 
permittea more than one adult visitor per visit. The 
adequacy of appellants' present visiting chedule vas the 
subject of a hearing beiore the Jistrict Court on :iarcn 27, 
i?74. Post-nearing memoranda summarizing tne positions of 
both sicies vere suomittea as of June 26, 1974. iiowever, to 
date no further oruer has been entered on this issue. 
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Windows is that appellants did not present any 
defense. Wot a single defense witness sought to 
deny or even to minimize the strength of appellees' 
presentation concerning these cond .ions. Indeea, 

Commissioner I-Ialcolm agreed with the Court's obser— 
vat^on that the Tomos is "a monstrosity of a building" 

(T. 2/26/73, 51). 

1. Noise 

Ihe noise level in tne Tombs is extremely vexing 
to appellees. Mr. Meade decribed the noise as "unbear- 
able" (414a). Mr. Williams stayed up late at night 
because unat is the only quiet period (532a-533a). Mr. 
Robinson stated tnat it was too noisy to read at lock- 
out time (T. 945). The detainees' testimoni’ concerning 
noise was corroboratea by numerous expert witnesses and 
by a report of the City's own Rnvironmental Protection 
Agency, which found the noise levels not merely an 
annoyance but a dangerous health hazard capable of caus- 
ing permanent nearing loss (613a-6l7a). A recent publish- 
ed report of the Board of Correction establishes that 
the hazarci stili exists today. Report on the Future of 
the Manhattan House of Detention . pp. 33-34 (August 6, 
1974). 
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The daily rioise in the Tombs begins when 
detainees are awakened by a loud blasting of the 
radio (Scott, 276a; Meade, 415a) . Mr. Meade, whose 
cell was located at one of the furthest points from 
the main source of noise, the bridge, described the 
tumuit: 

Early in the morning they have...empty- 
ing of garbage cans... That's the° f irst noise 
that you hear... the aragging of a stack of 
garbage cans.... 

...then you have the radios turned on. 

Then you have the build up of voices, the 
clanking of the doors, and there's a real pierc- 
ing sound from the txays that we use, the Steel 
trays.... they would r>e stacking the trays for 
the morning meal and it would just be a constant, 
you know, high pitched clanking (416a). 

These types of noises continue throughout the entire day, 

to be joined by blaring televisions and radio (417a; 

277a). Frequently the officers play the televisions and 

radio simultaneously (Williams, 532a; Meade, 418a).* Due 

to the hign noise level, people in the Tombs are constant 

ly shouting to one another in order to be heard; even 

when two people are standing close to each other, they 

must speak in a louder than normal tone (Meade, 41Sa, 

T. 843) . 


*Contrary to the impression left by appellants' brief 
(p. 12), there was no testimony that the Jetainees request 
such bedlam. 




Even at night, disturbing sounds reverberate 
through the Tombs. After evening lock-in, detainees 
holler to each other from their cells in order to be 
heard over the radio. Later into the night, Mr. Meade 
could hear from his cell the clanging of officers' keys 
on the bridge and the opening and shutting of cell 
doors (419a-420a). 

Dr. Kinzel testified that on one tour of the Tombs, 
he and others developed terrible headaches after a short 
time (320a). Wnen asked whether the then-imminent popu- 
lation reduction would reduce the noise he replied: 

My impression as a non-architect is that 
it is the kind of building that you could drop 
a penny in and be the only person the the place 
and it would make a racket... (32Sa). 

He noted that psycniatry has established a definite corre 

lation between high noise levels and irritability (309a). 

Dr. Menninger a.^so complained of "...the cans and 
the radio and the T.V. going simultaneously...those iron 
doors clanging and the people shouting from various parts 
(464a). He stated that the noise level in the Tombs is 
worse than in any of the 1-.0 to 200 other jails he has 
visited (463a, 460a), and placed the noise problem high 
on the list of seriously damaging psychological effects 
of confinement in the Tombs (461a, 463a). 



Similarly, Mr. vanden H?uvel vividly described 

"...the television playing against that Steel 
and concrete and radios and a loudspeaker 
system and the yelling of prisoners...and the 
metiri, utensils, trays, et cetera... (490a-491a) . 

He testified that in the construction of the building, 

...almost every acoustical advantage that could 
be available to iessen or deaden the sound was 
removea and you nave Steel hitting concrete, 
hitting solid walls and the cacophony of it is 
such that it has to be truly destructive to any 
orientation to institutional life (490a). 

The findings of a team of noise control experts 

from the City's own Environmental Protection Administration 

(EPA) who inspected the Tombs is startling: The noise 

volume on the bridge of the eighth floor was "at least 

that of the New York City subway system at its rush hour" 

(491a). Although hearing loss is a real danger at 

decibel readings averaging 80aB and noise levels should 

remain 10-15dB below that to insure safety (plaintiffs' 

Exhibit 12, Enclosure 3, p. 3), the EPA team found that 

decibel readings at the center of the eighth floor bridge 

averaged 83dB (614a). The readings ranged as high as 

87dB, and never dropped below the danger point of 80dB 

(614a). Similar readings were made on the tenth floor 

(613a). The EPA experts concluded: 

Noise exposure levels in the lOth floor 
detention area are such that long-term exposure 
to these levels may cause permanent nearing loss. 





The levels certainly interfere with normal 
speech conversation and listening and raay 
very well cause a nurnber of psycnological 
and physiological deleterious effects 
(617a). 

The decibel readings revealed bv the EPA report 
are comparable to or greater than the maximum noise 
levels for 1974 prescribed by the City's Noise Code 
(plaintiffs' Exhibit 19) for air compressors, garbage 
trucks, and automobile horns. See §§1403.3-5.11, 5.15 
and 5.17. 

The EPA report found that the noise problem at the 
Tombs is by no means insoluble. it recommended, for 
example, isolation of each television in a separate room, 
or at least the use of evenly distributed low-level loud- 
speakers for both radio and TV sound (616a). The report 
notes, however, that decibel readings were very high even 
with the TV off, due to the hard, reverberant acoustics 
of the building. Accordingly, the report's Central 
recommendation is to apply various forms of acoustical 
treatments, sucn as spray-on cellulose-fibre or fibre- 
glass boards, to both the ceilings and walls of the Tombs 
(616a-617a). 

Appellants introduced absolutely no evidence at trial 
concerning any pians to alleviate the noise problem in the 
Tombs. Based upon the testimony adduced at trial, the 
District Court characterized noise levels in the Tombs as 



"intolerable" (87a, 91a) and found that: 


The levels of noise at MHD at ali 
times except late night or early morning 
■ are unbearably high. Long term exposure to 
such noise can cause impairment of hearing, 
and even short exposure may increase tension 
and aaversely affect mental health (120a) . 

The Court further found that noise levels in the Tombs 

can be effectively lowered (91a). 

Recently, new readings of noise levels in the Tombs 

were taken by the City's Bureau of lloise Abatement in 

preparation for hearings before the Board of Correction. 

According to the Board's Report on the Future of the 

Manhattan House of Detention (published August 6, 1974), 

the new readings stili establish that 

...both inmates and correction officers may be 
affected adversely, in terns of hearing inpair- 
ment and psychological harm, by exposure to 
existing noise levels at the Tombs (p. 33) 

(emphasis added). 


f 


The Report found current noise levels "extraordinary" 

(p. 33), and criticized the Department of Correction for 
failing to act upon the original EPA report in the record 
of this case (p. 34).* 


Appellants brief twice refers to an inaccurate transcript 
in which one of appellees' attorneys was erroneously reported 
to nave stated that the noise level today is lower (pp. 13,30). 
Because of numerous errors in that transcript, many corrections 
were brought to tne stenograpner's attention by both the 
District Court and appellees' attorneys. In the corrected 
^- rai } scr fserved upon appellants as an exhibit to appellees' 
affidavit opposing the City's application to this Court for a 

(fn. cont'd. on next page) 
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2. Ventilation and heat 

At trial several detainees described the unbear- 
able heat in the Torabs (Scott, 261a-263a; Robinson, 

479a-481a, T. 933-34; Meade, 411a). Mr. Robinson 
stated that on a summer day when the heat is 90° out- 
doors, it is 100° or more in the Tombs (480a), and 
that it is as hot on the lowest housing floor in the 
building as on upper floors (481a). He stated that in 
summer there are two or tnree fights daily among the 
detainees (T. 934). Both Mr. Scott and Mr. Robinson 
testified that the only fans on the floors are located 
on the bridge, where the offjcers are stationed (263a; 

479a) .* 

Mr. Goff testified that in summer he found the Tombs 
"hot," "humid" and "smelly" (362a), and that the heat 
level nas a negative effect upon security (364a). Dr. 

Teich said that "our team sat down and considered coming 
in in bathing suits at times because of the heat" (340a). 

fn. cont'd. 

stay penaing appeal, the attorney accurately describes the 
testimony at the Board of Correction hearing: 

MR. BLRGER: Right, in fact the environmental 
people recently went back for the Board of 
Corrections Hearing and found it only slightly low- 
er, and stili at a level which can impair hearing 
(T. 7/30/74, p. 30). 

*Plaintiffs Exhibit 14F (629a), a pnotograpn of the 7th floor 
bridge, reveals the presence of a fan in precisely that loca- 
tion. 
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The problem is not limited to the summer. Mr. 

Meade stated that when the radiators are turned up 
in winter, it is too hot to sleep (411a-412a). Dr. 

Teich also notea the lack of adequate ventilation in 
winter (341a). Mr. Scott testified to another aspect 
of the problem: in winter the heat does not come on 
^til noon or 1 p.m., so that detamees must wear 
coats or wrap themselves with blankets (264a-265a; 278a- 
279a). 

The root of the difficulty appears to be the totally 
ineffective ventilation system of the Tombs. Detainees 
testified that the cell vents do nothing at all (Meade, 
412a-*il4a; Scott, 261a-262a) . Although Mr. Meade once 
noticed some air coming out of a ceiling vent near his 
cell, its only effect was to carry into his cell the smell 
of other detainees using the toilet (409a-411a). 

The City agreed in the consent decree («j2G, 52a) to 
open certain Windows in the Tombs which had been bolted 
shut as a security raeasure. However, Mr. Scott, Mr. Meade 
and Mr. Robinson all testified that even when the Windows 
are open, it is stili unbearably hot in the Tombs (261a; 

T. 839-40; 480a). Appellants conceded that the building 
is not designed to have ventilation through Windows 
(deposition of former Warden Glick, plaintiffs• Exhibit 
35, p. 60), and that ventilation is supposed to be accom- 
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plished by an internal ventilation system. (Answer 
to interrogatory #22 of plaintiffs' first set of 
interrogatories, plaintiffs’ Exhibit 42). 

Appellants did not offer any evidenca at the trial 
in response to appellees' testimony concerning venti¬ 
lation, and even today concede in their brief (p. 30) 
that it is doubtful wnether efforts to ciear the clogged 
ducts will be "completely successful." 

The District Court concluded that regarding 
ventilation, "...the problem is grave and the neea for 
relief pressing" (93a). The Court found that: 

As a resuit of inadequate ventilation, 
heat at MriD is a burden in summer, and at times 
even in cold weather. There are occasions in 
winter when heat is inadequate. These factors 
have aaverse effect on mental and pnysical 
health (120a). 

3. Transparent Windows 

Nearly all Windows in the Tombs are made of frosted 
glass which is translucent but not transparent. Accord- 
ingly, detainees cannot see the sky above or the streets 
below. 

Mr. Meade, who could not see anything outside for 
the first five months of his incarceration (405a-406a) , 
described now it felt: 

It's very depressing. You know, I was 
locked into a big box and just didn't have 
any access of, you know, like finuing out what 
was happening or anything. It was like a 
dungeon or sometning (407a). 
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Mr. Meade's testimony indicates that all detainees 


ori the lower tiers are without transparent Windows, 
and that only certain cells on the upper E and F sec- 
tions at the far ends of the building have outdoor 
visibility (405a-407a). Even in Mr. Meade's cell at 
the time of trial, located in an upper E section, he 
had to stand on a seat in order to see the Street below 
(405a). Mr. Meade testified that when he returned to 
his cell for lock-in after the cell doors had been 
reopeneu, he frequently found one of his fellow detainees 
inside standing on the bench looking out. When asked 
to leave, one of them once said to Mr. Meade: "I just 
want a shot of life" (408a). 

Donala Goff testified that ciear glass can be produc- 
ed as tnick as the frosted glass in the Tombs, and thus 
transparent Windows would present no security problen 
(361a). Similarlv, former Commissioner McGrath conceded 
that he had no policy objection to the use of transparent 
Windows. (Deposition, plaintiffs' Exhibit 37, pp. 204- 
205). Mr. Goff aavocated the use of transparent Windows: 

Again, we are trving to break down the con- 
finement aspect, and if a person can look out the 
window and see a ciear blue sky so nuch the better" 
(360a). 

The negative psycnological impact of a windowless 
existence was described by Dr. Teich: 
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People begin losing orientation as to 
what season it is. Frequently on a day like 
this morning [a gray, overcast day] it"is 
hard to teli whether it is really day time or 
night time because the light doesn't get 
through the Windows there. They really have 
no contact with what the normal life is out- 
side (343a). 

Dr. Menninger characterized the absence of trans- 
parent Windows as one of many sensory deprivations at 
the Tombs which are potentially harmful to mental 
stability (458a-459a). He stated: 

I 

...a window in the room keeps the pri- 
soner aware of the fact that this isn't the 
end of the road, this isn't — there is stili 
a world there... (458a). 

A i ellants did not refute any of the above testimony, 
and the District Court found as follows: 

Most detainees at MHD are unable to see 
out of the builuing. Such lack of contact 
with sun, sky, Street or the outside world 
can resuit in psychological aisorientation, 
especially in an institution in which a large 
nuiuber of detainees are neld for a long period. 

Installation of transparent Windows at MHD 
would not signilicantly increase security risks 
at MHD (120a). 

D. RECREATI OH 

1. Physical Exercise 

The roof of the Tombs, the only recreational facility 
for the institution, is divided into two halves each con- 
taining 2,076 square feet (Stipulation of Facts, <i22). 

When the Tombs had two detainees in nearly every cell 100 
to 120 men used the roof simultaneously (50 to §0 detainees 
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per half), stipulation 1124. The District Court assum- 
ed that this figure would be reduced to 60 men (30 
per half) under the single cell occupancy required by 
the consent decree (95a) . 

Under any circumstances, the area is severely cranp- 
ed. The basketball court, which takes up one full half 
of the roof, can hold only 8 to 12 men; the other half 
consists of volleyball court holding only 8 to 10 men, 
and one ping pong table (Scott, 267a). The accuracy of 
these figures was conceded by Commissioner Malcolm (548a- 
549a). Accoruingly, even when only 30 detainees are 
on each half of the roof at each session, it is readily 
apparent that a majority of them will be unable to 
participate in physical exercise. 

Commissioner Malcolm conceded that the actual time 
spent on the roof each session is only about fifty minutes 
(546a), and Mr. Rubinfine stated that a detainee is lucky 
to get even ten or fifteen minutes of actual physical 
exercise each session (535a). Detainees are accorded 
these limited roof sessions only once weekly. (Stipulation 
of Facts, (i23) . If their roof date happens to coincide 
with a court date, they miss their roof period for the 
week. (Scott, 268a; Rubinfine, 534a-535a; Malcolm, 553a- 
554a). 
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Mr. Rubinfine testified that he needs to exer- 
cise daily in order to relieve tension. He suffers 


from a nervous condition whicn was intensified by 
his being shot at in the Attica yard at the conclusion 
of the disturbance there. Mr. Rubinfine was able to 
exercise daily before his arrest, but in the Tombs 
his condition was aggravated, he was unable to sleep, 
and he requireu psychiatric attention. By the time of 
his testimony Mr. Rubinfine was under sentence at Sing 
Sing, and reported that he was then getting daily exer¬ 
cise. As a resuit he was free of tension, able to 
sleep, and requirea no medical attention (T. 1093-97, 

1101 ) . 

At the time of trial, the roof was used only in 
summer, weatner permitting. A domed enclosure for year- 
round use, originally due for complation by the end of 
1973 (Consent Decree U2A, see 51a), is now nearing 
completion (197a).* However, as Commissioner Malcolm 
conceded at trial, this renovation will merely place the 
current level of roof usage on a year-round basis and will 
not provide any auditional space for pnysical recreation 
(543a) . 

*During hae entire period of construction the roof has baen 
closed ana appellees have received no outdoor receation at 
all (205a). 





Correctional experts condemned the facilities 
for physical exercise at the Tombs as totally 
inadequate. Both Mr. Goff and Warden Anderson 
testified that all prisoners must have a minimum 
of one hour of outdoor recreation daily (359a, 285a). 

Mr. Goff stressed that one nour is a bare minimum, 
and that aaditional recreational cime is needed "to 

break up the tedium" if there is a dearth of activities 
(358a) . 

Warden Anderson discussed the value of physical 
exercise, stating: 

...1 find this outside recreation makes the 
effor ts and the jobs of Correctional peoole 
much more pleasant as the innates take their 
frustrations out in hanclball and other games 
they could play in this area, rather than tak- 
ing it out on the staff. 

THE COURT: Or each other. 

THE WITWESS: Yes (288a). 

Both Mr. Goff and Warden Anderson cited the United 
Nations Standard Minimal Rules, plaintiffs' Exhibit 3, 
which require that 

Every prisoner who is not employed in out-aoor 
work snall have at least one hour of suitable 
xererse in the open air daily if weather per- 
mits. Rule 21(1). 

The witnesses also cited the ACA Standards, which require 
daily exercise (p. 57). The Standards stress the signifi- 
cance of recreation as a safety valve for releasing pent- 
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up energies and for promoting the mental health of 
prisoners (p. 519). 

Dr. Menninger testified'that "my profession 
considers it almost part of its ten commandments to 
say that everyone should have some exercise daily" 

(456a). Doctors Kinzel and Teich similarly advocated 
greater recreational opportunities to promote the 
psychological well-being of the detainees (T. 314-15; 
347a-348a). Even the department's Director of Operations 
conceded that providing additional physical exercise 
might have a beneficial effect upon security (D'Elia, 

T. 1282). 

Mr. Goff testified that a number of urban detention 
facilities, including those in Baltimore and Philadelphia, 
provide yards for outdoor exercise (393a). Often they 
improvise by enclosing a nearby area which may at one time 
have been used as a parking lot (394a), such as the lot 
aeross the Street from the Tombs. Mr. vanden Heuvel 
stated that the limited physical exercise at the Tombs 
results more from tue department's attitude than from 
physical limitations. He noted that on Rikers Isla.nd, 
hundreds of acres of open land suitable for recreation 
ai s hardly ever used, and the inmates there are "caged" 
almost as much as in the Tombs (T. 1034-35). 
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Upon this record, the District Court concluded: 

^ Physical recreation at MHD is limited 
to a maximum of 50 minutes per week in a 
small rooftop area and these limitations 
generally have an adverse effect on mental 
and physical health (120a). 

2. Lock-Out Periods 

In considering the issue of recreation, the Court 
below closely examined ali other forms of activity avail- 
able to detainees during the periods when they are not 
locked into their cells. The Court found that "[m]ost 
of the eight hours of such lock-out tine is spent in 
idleness or unproductive activity" (98a). 

At present the detainees spend most of their lock- 
out time confined within a "lock-out corridor" directly 
adjacent to their cells. Floors four through eight each 
have four such corridors, two of which are 68' long by 
9' wide and two of which are 66' long by 9' wide. Stipu- 
lation of Facts, *J 16 - Each of these corridors is render- 
ed stili smaller by the presence of eleven tables and 
benches for eating. Stipulation of Facts, <jl7. The 
ninth and tenth floors have even less lock-out space, 
comprising only two lock-out corridors 55' long by 10' 
wide and one 30' by 37' day room, all of which also have 
tables. Stipulation of Facts, 1118 and 19. Pnotographs 
of the lock-out areas were received in evidence and have 
been reproduced in the appenuix (623a, 625a, 627a). 




According to the testimony of Coranissioner 
Maleolm, when ali of the department's pians for 
renovation are compleced each detainee will have 
at least one hour per day of "programmatic 
activity" away from the housing floors (T. 1170). 

However, the Commissioner conceded that the remainder 
of the detainee's day, with the exception of that one 
hour, will be spent precisely where it is spent today, 
i_^_e., either in his cell or in the lock-out corridor 
(T. 1190-92). 

The testimony of Mr. Robinson aptly describes the 

boredom and idleness which pervade the life of a det.mee 

on his floor in the Tombs: 

Q. Can you describe what you do on a normal 
day for recreation in the Tombs. 

A. I lock-out. 

Q. What do you do in lock-out? 

A. Well, I sit down. Sometines I mignt play 
cards. I can't read out there. 

THE COURT: Why? 

THE WITWESS: Because it's too much distraction. 

And I go up and shower. I just pace the corridor, 
that's ali (T. 945). 

Warden Anderson testified that the lock-out corridor 

is unacceptable for recreational purposes: 

...there was no room for moving around; they 
could not have any activity. About all they 
can do is play checkers, and I didn't see any- 
thing like that, or caras (284a). 
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He stated that getting detainees away from the cell 
area more frequently woula have a beneficial psycho- 
logical iiapact (281a) / and criticized the department 
for permanently abandoning programs to that effect 
after the 1970 riots (T. 214-17, 221-22). Mr. Goff 
similarly testified to the impcrtance of getting the 
detainees away from a fixed place as frequently as 
possible, noting that even day rooms away from the 
cells would be preferable to the lock-out corridor 
(T. 588). 

The ACA Standards, p. 45, state that "useful employ- 
ment and constructive leisure-time activities are an 
assurance against the damaging effects of idleness and 
are essential to the program of every jail housing pri- 
soners held...for long periods awaiting trial." 

Dr. Menninger testified that one of the most psycho— 
logically damaging things about the Tombs is "...the 
idleness and the boredom and the non-programing, the fact 
that this is just a bin..." (461a). 

Commissioner Malcolm testified that there are many 
educational and cultural programs at the Tombs which 
lessen the pervasive boredom and idleness of lock-out 
time (T. 1139-70). However, the detainees maintainea 
that these programs have e>tremely limited enrollment 
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and in many cases meet infrequently. The District 
Court heard sharply conflicting testimony as to the 
size and scope of each program from the Conmissioner 
and Mr. Meade, whose job took him daily to the area 
where most programs are held (T. 808-09). The Court 
also found on one tour that no more than 20 detainees 
were in a class which the Commissioner had estimated 
as having 70 participants.* The Court concluded that 
Mr. Meade's estunates were dependable (lOla), and found 
as follows: 


Admirable educational programs exist, but 
are restricted in number and scope so that only 
a small percentage of detainees are able to take 
part in them. The resuit is that most detainees 
spend their time at MHD in destructive idleness 
and boredom (121a). 


Another form of constructive activity for detainees 
woulu be voluntary employment within the institution. Kow- 
ever ' the District Court found that appellants have been 
lax in providing available employment opportunities to 
detainees (102a-103a). 

E. CORRhCTIOM QFFICSRS 

In January of 1972 Albert Glick, then Deputy Warden- 
m-Command of the Tombs, informed inspectors from the New 
York State Commission of Correction that although he had 


mL list . o£ P r ° 9 r ^s recited in appellants' brief (od. 15-16), 

ni^ h ?n 9 ^h en ln part fr ° m a 1974 "institutional fact aneet" 

ChLhp^ eC ° ra ' contains essentially the sane programs to 
which tne Commissioner testified at trial. 




a staff of 250 officers, the operating post structure 
of the building was actually 275.14 officers and a 
considerable amount of overtime was therefore necessary. 
Warden Glick told the state inspectors that in reality 
the appropriate post coverage should be 372.76 officers, 
an increase of 97.62 posts and 122.76 officers over the 
number actually available. Plaintiffs' Exhibit 17, 

Report of the State Cominission of Correction, p. 1. 

The staff at the time of trial was only 246 officers. 
(Answer to interrogatory #13 of plaintiffs' second set 
of interrogatories, plaintiffs' Exhibit 43.) In November 
of 1972 alone, employees of the Tombs worked nearly 2,000 
overtime hours at a cost of nearly $17,000 to the City. 
(November 1972 "Emergency Overtime Report,” annexed to 
the Commissioner’s Productivity Report, plaintiffs' 

Exhibit 16) . 

The effects of the shortage of officers were reveal- 
ed time and time again throughout the* course of the trial. 
The officers, working long hours, doing a job which re¬ 
quires far more personnel, experiencing the same environ- 
ment of noise and heat to which the detainees are subject- 
ed, were depicted as generally ineffectual, frequently 
rude, sometimes callous, and occasionally brutal. 
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Mr. Meade testified that he had asked one officer 
on three occasions for a simple but important item of 
information: how much he was supposed to be earning 
on his job in the library. He never received an answer. 
Whenever he asked, the officer was busy and said to dis- 
cuss it later (T. 850). 

Mr. Scott once had stomach cramps and needed medi- 
cation. The officeis repeatedly refused to take him to 
a doctor, and told him not to talk to them. He had to 
call attention to himself by refusing to lock-in one 

morning before a captain finally came and took him to 
the doctor (T. 84-85). 

Mr. Hood once had time run out on a visit because 
he couldn't find a working phone. The officer on duty 

curtly said that he "blew the visit" and walked away 
(396a). 

Mr. Scott testified that he was once able to switcn 
ceUs to get away from an unclean cellmate without the 
officers even knowing about it (T. 57-58) 

Mr. Robinson once alerted the "A" officer on his 
floor that a detainee named Adams was acting strangely 
and wanted to leave the floor. No action was taken. Two 
days later, Adams stabbed another detainee with a make- 
shift ice pick (T. 936-39). 
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Mr. Hood once had a cellmate named "Freddy" 
who would stand on the table talking to himself and 
scratch his face with his nails until he bled. The 
c '^^- cers either didn't see hira or, if they did, noth- 
ing was done. Freddy eventually tried to commit sui- 
cide, but Mr. Hood saved his life (T. 751-53). 

Mr. Rubinfine testified that a Chinese detainee 
would sit in front of his cell on an upper tier during 
lock-out, with his knees drawn up and his arras around 
his knees. The officers pass by this section every lock- 
out period. The detainee behaved in this raanner for two 
days in a row, but the officers didn't do anything. The 
detainee then hung himself (537a-539a). 

Mr. Scott testified that during searches conducted 
periodically by officers in the Torabs, he had his legal 
materials rj.pped and scattered, his books torn, his cloth- 
ing damaged, and his personal property thrown about (T. 78- 
81 ) . 

Mr. Rubinfine testified that one raorning as he was 
going to court he saw a deranged inraate in a baseraent pen 
of the Torabs, naked, handcuffed to the bars, being hit by 
officers. When he returned from court more than twelve 
hours later, the man was stili chained to the bars in 
the same position ?s before (T. 1100-01, 1106-07). 
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Finally, Mr. Scott testified to another brutalitv 
incident in which he was kicked, struck by sticks, and 
burned by officers putting out cigaretces and cigars 
on his body (T. 101-110; 128-36). 

As the oistrict Court noted in its opinion below, 
appellants did not introduce a shred of evidence refut- 
ing any of these incidents (107a). 

Additional incidents are set forth in the reports 
of the Board of Correction received in evidence. Julio 
Roldan was hollering and provoking fights in the period 
before his suicide, but the officers ignored hin; they 
finally transferred his cellmate to another location but, 
in direct violation of institutional rules, did not 
report the matter to a superior officer. Plaintiffs' 

Exhibit 7, pp. 17-20. The report on Raynond Lavon Moore 
(Plaintiffs' Exhibit 8) describes nunerous incidents con- 
cerning the officers. Of particular interest is the 
observation that the officers were confused and uncertain 
as to departmental rules regulating the extent of punish- 

ment they could imposed upon Moore for institutional infrac- 
tions (p. 27). 

The Board of Correction's Report on the Visiting 
System (plaintiffs' Exhibit 13) reveals that the officer 
posts for operation of the system are permanent overtime 
P° s ts» accordingly, the officers responsible for visiting 
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are "those who are most tired and bitter" (p. 7). The 
report also observes that the attitude of officers 
toward the visitors often leaves much to be desired 
(pp. 15-16). 

The Board's report on suicides (plaintiffs' Exhibit 
9) notes that the excessive overtime is particularly harm- 
ful for an officer's attitude towards a mentally disturb- 
ed detainee (p. 19). Mr. vanden Heuvel testifed that the 
officers frequently aeal with deranged innates by press- 
ing new criminal charges in response to violent behavior 
(T. 993). 

Teich testified that on a nunber of cccasions 
the officers have siraply ignorea directives of the warden 
in matters affecting his unit (350a, T. 498-99). He 
stated that the officers are overloaded with work (352a) , 
and that working a double shift is intolerable in that 
place" (355a). 

Dr. Teich described the officers' psychological state: 

They are locked in just as nuch as the innates 
are and they are aware of that. 

They live in a constant state of anxiety that 
something is going to junp off and they will be 
trapped in there ana won't be able to get out 
(356a). 

Warden Anderson testified that in his opinion the 
morale of the officers has deteriorated since the days when 
he inspected the Tombs prior to 1970 (290a-291a). The 
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officers fear contact with the aetainees and for the 
most part don't even observe them (290a). Signifi- 
cantly, the Warden stated that the officers with whom 
he had spoken all view assignment to the Tombs as 
"punisnment duty" and seek transfer to a different 
institution as rapidly as possible (289a). 

Mr. Goff was particularly critical of the substantial 
use of overtime personnel. He stated that overtime 
impairs both efficiency and morale, and thus creates 
friction between the officers and the detainees (366a). 

Both he and Mr. vanden Heuvel testified that the depart- 
rnent could relieve the officers' burden by greater use 
of civilian personnel in a number of areas (366a, T. 666- 
67; 501a). 

The ACA Standards require a 40-hour week of five con- 
secutive days, and state that: "Without proper employment 
conditions, personnel incentive will be lacking. The alter¬ 
na tive is a mediocre staff, an impotent source of super- 
visory and administrative staff, a high rate of turnover 
of employees, low morale, and, in general, a poorly operat- 
ed correctional facility" (p. 175). 

Mr. D Elia explained that only three officers are 

* 

assigned to each floor. One of them, the "A" officer, 
remains on the bridge. The other two are supposed to 
patrol the floor, but frequently one of them must remain 


officer (562a-563a). 


on the bridge to assist the "A" 

Thus, one or at raost two officers are available to 
patrol an entire floor. Since they must deal with 
einergencies, break up fights, and answer the detainees' 
various inquiries, their ability to get around the floor 
is severely hampered (563a-564a).* 

Superintendent Aytch noted that when he observed 
the 7th floor of the Tombs the officers were all busy try- 
ing to get a meal served and were unable to observe the 
detainees (deposition, pp. 21-22). He stated that there 
should be more officers to improve surveillance (deposi¬ 
tion, pp. 35-36). 

The District Court concluded: 

...substantial testimony established that the 
pressures of overwork at an intrinsically 
difficult job performed in the saiae environment 
of noise and heat suffered by inmates took its 
toll on the correction officers and was reflect- 
ed on numerous occasions in mistreatment of pri- 
soners (106a). 

* * * 

The number of security officers at MHD is 
insufficient for observation or protection of 
detainees froin others or themselves, or to 
assist detainees as to fundamental needs. As 
a resuit of working long and hard hours under 
the trying physical conditions which exist at 


I-lr. Robinson testified tnat he only sees an officer once 
or twice during lock-out periods; the officers generally 
remain on the bridge, from which they cannot see the 
detainees (T. 932-33). 
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MHD, morale of officers is adversely affect- 
ed, and accordingly some officers become 
tense and upon occasion mistreat detainees 
(121a) . 

ARGUMENT 
POINT I 

THE DISTRICT COURT PROP,„RLY HELD THAT APPEL- 
LAiJTS , DY TRr.ATIi.jG PRE-TRIAL DETAIHEES AS CON- 
VICTS AHD SUBJECTIHG THEM TO DEGRADIHG, PUHI- 
TIVE CONDITIORS LiOT COiLULMSURATE WITH THEIR 
STATUS UHDER THE P RESUMPTIO A OF IHMOCERCE, VIO¬ 
LATE APPELLEES' RIGiiTS TO DUE PROCESS OF LAU, 

TO EQUAE PROTECTIOR OF THE LAUS, AMD TO DE FREE 
FROM CRUEL AMD URUS UAL PUHISiiMENT. 

Introduction 

At the outset, it is important to note that the 
District Court's findings of fact in this case, based 
upon the extensive trial record, are not cnallenged by 
appellants as clearly erroneous. F.R. Civ. P. 52(a). 
Rather, appellants contend that the District Court erred 
in its conclusionsof law. However, appellees will 
demonstrate that the District Court's aecision is founded 
upon the overwhelming weight of well-established authority. 

Appellees are unconvicted citizens, confined in the 
Tombs solely to insure their appearance at trial. As such 
they are presumed innocent under the law, and their actual 
guilt or innocence renains for future determination. They 
"...should not be referred to as 'convicts' or even 
'prisoners,' considering the usual connotations of such 
terms..." Hamilton v. Love , 328 F. Supp. 1182, 1191 (E. D. 


t 
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Ark. 1971). At the pre-trial stage of their cases, 
they are ruerely "detainees . " 

As this Court noted in Johnson v. Glick , 431 F. 2d 
1028, 1032 (2a Cir. 1973), "it v/ould be absurd to hold 

that a pre-trial detainee has less constitutional pro- 
tection...than one who has been convicted." See also 
Anderson v. Hosser , 456 F. 2d 835 (5th Cir. 1972) 

(en banc) . In recent years nuinerous federal courts have 
recognizea tnat the special status of pre-trial detainees 
as persons confined for a very narrow and liiaited legal 
purpose has substantial bearing upon the conditions to 
which they way be subjected in detention. The resuit 
has been a literal plethora of cases throughout the country 
ordering substantial caanges in the conditions of confine- 
ment for pre-trial detainees. Jones v. Metzger , 456 F. 2d 
854 (6th Cir. 1972), affirrning Jones v. Wittenberg , 

323 F. Supp. 93 and 330 F. Supp. 707 (W.D. Ohio 1971); 
Imaate s of Suffolk County Jail v. Eisenstadt , 360 F. 

Supp. 676 (D. Mass. 1973);* Imaates of Milv/aukee County 
Jail v. Petersen , 353 F. Supp. 1157 (E.D. Wis. 1973); Bell v. 

Wol£f >_, F - Supp. _, CV72-L-227 (D. iieb. Nov. 7, 1973); 

Bishop v. Laxab, Civil LV-1864 (D. Uev. August 24, 1973); 

*Althougn no a^»peal was initially taken in this case, a 
subsequent implementation order was appealed by the state 
and affirmed by the First Circuit. 494 F. 2d 1196 (lst 
Cir. 1974). 
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Obadcle v. McAdory , il Aetion No. 72J-103(N) 

(S.D. Miss. June 8, 1973); Holland v. Donelon , 

Civil Aetion No. 71-1442 (E.D. La. June 6, 1973); 

Government of the Virgin Islands v. Gereau, 3 Prison 
L. Rptr. 20, Crim. No. 97/72 (D.V.I. May 30, 1973); 

Hamilton v. Landrieu, 351 F. Supp. 549 (E.D. La. 1972); 
Taylor v. Sterrett , 344 F. Supp. 411, 416 (N.D. Tex. 
i9 72 ); Collins v. Schoonfield , 344 F. Supp. 257 (D. Md. 
1972); Brenneman v. Madigan , 343 F. Supp. 128 (N.D. Cal. 
1972); Jones v. Sharkey , C.A. No. 4948 (D.R.I. June 7, 
1972); Hai.-.ilton v. Schiro, 338 F. Supp. 1016 (E.D. La. 

1970) ; Conklin v. Hancock , 334 F. Supp. 1119 (D.N.H. 

1971) ; Bland v. Rodgers , 332 F. Supp. 989 (D.D.C. 1971); 
Hamilton v. Love, 328 F. Supp. 1182 (E.D. Ark. 1971); 

Tyler v. Ciccone , 299 F. Supp. 684 (W.D. Mo. 1969).* 

Three state courts have also relied upon this principle 

to order far-reaching alterations in local jails. Jackson 

*Within tnis Circuit as well, there have been nany recent 
cases ordering cnanges in conditions and practices at pre- 
trial detention facilities. See Vaivano v. Maleola, 

_F. Supp. _, 70 C 1390 (E.D.ii.Y. July 31, 1974); 

Funches v. Beaiae , _F. Supp. _, 73 C 572 (E.D.N.Y. July 

12, 1974); Wiison v. ueaae , _F. Supp. _, 74 C 208 

(E.D.N.Y. June 7, 1974); Manicone v. Corso, 365 F. Supp. 
576 (E.D.N.Y. 1973); Palma v. Treuchtlinger , 72 C 1653 

(E.D.N.Y. March 5, 1973); Seale v. llanson , 326 F. Supp. 

1375 (D. Conn. 1971); and Davis v. Linusay, 321 F. Supp. 
1134 (S.D.N.Y. 1970). 
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v. Hendrick, No. 71-2437 (Ct. of Common Pleas, Phila. 

Co. April 4, 1972); Conmonwealth ex rei. Bryant v. 

Hendrick , Nos. 353 and 354 (Ct. of Common Pleas, Phila. 

Co., August 11, 1970), aff'd 444 Pa. 82, 280 A.2d 

110 (1971); Wayne County Jail Inmates v. Wayne County 

Board of Commissioners , Civ. Aetion No. 173217 (Cir. 

Ct., Wayne Co., Mich., July 28, 1972 and May 25, 1971). 

See also Note, Constitutional Limitations on the Conditions 

of Pre-trial Detention , 79 Yale L.J. 941 (1970). 

Nearly all of the above-citea cases have not only 

relied upon the general proposition that all inmates 

retain various rights (see, e.g., Coffin v. Reichard, 

143 F. 2d 443, 445 [6th Cir. 1944]), but also have stress- 

ed the significantly greater constitutional rights to 

which unconvicted citizens detamed pending trial are 

entitled. As the Court below stated, the starting point 

in evaluating the constitutionality of conditions of pre- 

trial detention is recognition that: 

...plaintiffs are unconvicted detainees who, but 
for tneir inability to furnish bail, would remain 
liberty, enjoymg all the rights of free citizens 
un til and unless convicted....[A] detainee retains 
rights of the ordinary Citizen except those 
necessary to assure his appearance at trial" (123a) 
(emphasis in original) . 

Even appellants' brief concedes that this is the appropriate 
Standard (p. 27). Indeed, it is beyond dispute that cases 
challenging conditions in pre-trial detention facilities 
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are not to be decided upon the same principies as 
cases concerning the treatment of convicts. As one 
court recently put it, ".. .ioore is involved than a 
distinction without difference." Brenneman v. Madigan , 
supra , 343 F. Supp. at 136. 

The difference is expressed in three basic consti- 
tutional theories: 

1) Due Process of Law . Appellees are held in maximum 
security confinement whicn treats them as convicts and 
subjects them to severely punitive conditions without 
trial. The State lacks authority to subject detainees 
to such punishing circumstances, since the imposition of 
punishment without conviction deprives the accused of 
due process. Stack v. Boyle , 342 U.S. 1, 4 (1951); Hudson 
v. Parker , 156 U.S. 277, 285 (1395). "Having been con- 
victed of no crime, the detainees should not have to 
suffer any 'punishment' as such, whether 'cruel and 
unusual' or not." Hamilton v. Love , supra , 328 F. Supp. 
at 1191. Accordingly, "[s]ubjecting a detainee to 
gratuitous and Wholesale deprivationf of rights which are 
unrelated to insuring his presence at trial offends the 
requirements of due process of law." Bremier.an v. Maaigan , 
supra , 343 F. Supp. at 137. See also Jones v. Wittenberg , 
supra , 323 F. Supp. at 100; Government of the Virgin Islands 
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v. Gereau , supra , 3 Prison L. Rptr. 20, Crim. No. 

9 12 (D.V.I. May 20, 1973)(pre-trial detainees 

incarcerated for nine months may no longer be depriv- 
ed of conjugal rights). 

The Court below found, based upon the extensive 
trial record, that "[t]he totality of circumstances at 
MHD have producea dismal conditions significantly 
inferior to those existing at New York State penal 
institutions and many other municipal or federal houses 
of detention" (122a). Surely, "[i]f a pre-trial detainee 
is incarcerated in worse circuiastances than the convict 
who is being 'punisned', it is difficult to say that the 
detainee is not also being punished." Inmates of Suffolk 
County Jail v. Eisenstadt , supra , 360 F. Supp. at 686. 

It is of no import whether the conditions suffered 
by appellees are intended as punisnment, or nerely have 
that effect. In none of the cases cited on pp. 61-63 
supra , did the courtsfina any deliberate, sinister effort 
by correctional authorities to harm or punish detainees. 

It was siraply held that institutions sinilar to the Tombs 
inflict de facto punishnent without conviction, and thereby 
deprive pre-trial detainees of due process of law. See 
also Rozecki v. Gaughan , 459 F. 2d 6, 8 (lst Cir. 1972); 

Holt v. Sarver, 309 F. Supp. 362, 385 (E.D. Ark. 1970), 
aff'd 442 F. 2d 304 (8th Cir. 1971). 


i 


2) Egual Protection of the Laws . To the extent that 
conditions in the Tombs are far more restrictive than 
necessary to achieve the State's one legitimate objec- 
tive in detention, i.e ., insuring the detainees's 
presence at trial, appellees are unnecessarily dis- 
criminated against vis-a-vis other accused citizens who 
can afford to post bail. "Lxcept for the rigat to corae 
and go as he pleases, a pre-trial detainee retains all 
of the rights of a bailee..." Brennenan v. Madigan , 
supra , 343 F. Supp. at 133. See also Inraates of 
Milwaukee County Jai l v. Pc tersen , supra , 353 F. Supp. 
at 1160; Jones v. l.ittonberq , supra , 323 F. Supp. at 100; 
Butler v. Crunlisn , 229 F. Supp. 565, 567 (L.D. Pa. 1964). 

As the bistrict Court found, detainees in the Torabs 
are not only subjectod to harsher treatiaent than bailees, 
but also encounter conditions even harsher than those 
iraposed upon convicted crirainals (122a) . This is an absurd 
and irrational classification, the very inverse of what 
is legally requirea. "It is ciear that the conditions for 
pre-trial detention must not only be equal to, but superior 
to those pernitted for prisoners serving sentences for 
crirries they have comraitted against society." Hamilton v. 
Love, suora , 328 F. Supp. at 1191. See also Innates of 
Suffolk County Jail v. Eisenstadt , supra , 360 F. Supp. 686. 


A - 
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3) Cruel and Unusual Punishnent . Under the Eighth 
Amendment, a punishment is cruel and unusual if it 
is grossly disproportionate to the offense. Weems 
v. United States , 217 U.S. 349 (1910); Furman v. 

Geor^ia, 403 U.S. 238, 331 (Marshall, J. concurring), 

393 (burger, C.J., dissenting); (1972); LaReau v. McDougall , 
473 F. 2d 974, 973, n. 6 (2d Cir. 1972). Thus, it is 
cruel and unusual to inflict any punishnent whatsoever 
upon an individual who has not been convicted of any 
offense. Robinson v. Califoinia . 370 U.S. 660 (1962). 

Since pre-trial detainees have not been convicted 
of any offense, it is apparent that any punitive, degrad- 
ing, or extreraely harsh treatxaent which goes beyond the 
restraints necessary to obtain their presence at trial 
violates their rignts under the Eighth Anendnent. The 
conditions they encounter need not be as barbarous as 
those in cases involving convicts, or convicts lawfuliy 
subjected to prison discipline, in order to constitute 
cruel and unusual punishment. See Sostre v. IlcGinnis, 

442 F. 2d 178, 194, n. 28 (2d Cir. 1971); Wright v. 

McHann , 460 F. 2d 126, 134 (2d Cir. 1972).* 


v : guara, this Court expressed "...con- 

sioerabie aouot that txie cruel and unusual punishnent clause 

unt ^ a fter conviction and 

sentence , 481 F. 2d at 1032, and accordingly held that the 

SUCh P unishinent u P°n a detainee in the Tonbs 
hl ^ rignts under the Due Process Clause if not the 

District*Court"{12 6 a- 127 a). ThlS appr ° ach was adoptcd ^ the 
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These three theories, although separate and dis¬ 
tinet in sorao respects, all flow from one fundanental 
■ ; onstitutional source: the presumption of innocence. 

That principle "lies at the foundation of the administra- 
tion of our criminal law." In Re Winship , 397 U.S. 358, 

363 (1970); Coffin v. United States , 156 U.S. 432 (1895). 

All the rights of the accused in court—to renain silent, 
to be tried by a jury of his peers, to confront his 
accusers, to be represented by counsel, etc.—would mean 
nothing if the state were entitled, merely on the strengtn 
of an accusation, to treat hira as if he were guilty. 
Historically, the presumption of innocence has been found 
"in every code of law which has reason, and religion, and 
humanity for a foundacion," [ McKinley's Case , 33 How. St. 
Tr. 275, 506 (1817), quoted in Coffin v. United States , 

156 U.S. 432, 456 (1894)) and has been traced to the earli- 
est Systems of justice. Coffin v. United States , supra , 
at 453-458. Yet the regimen to which appellees are subject- 
ed in the Tombs takes little cognizance of the presumption 
of innocence. 

Of course, the confinement of a detainee in jail 
necessarily inflicts some degree of punishment and justi- 
fies some degree of treatment not encountered by a bailee. 
But to enforce the presumption of innocence, the courts 
have held that detainees may be subjected to no greater 
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discomfort than "the curtailment of raobility deemed 

necessary to secure attendance at trial and the limit- 

ations necessary to protect the security of the insti- 

tution in which they are detained." Innates of 

Milwaukee County Jail v. Petersen , supra , 353 F. Supp. 

at 1160. See also Brennenan v. Jladigan , supra , 343 F. 

Supp. at 138; Hainilton v. Lovc , supra , 328 F. Supp. 

at 1192-92; Seale v. Manson , supra , 326 F. Supp. at 

1379; Pavis v. Lindsay , supra , 321 F. Supp. at 1139. 

Furthermore, the courts have not permitted the word 

"security" to becone a shibboleth justifying any restric- 

tions desired by jail administrators: 

...[i]t is manifestly obvious tnat the conditions 
of incarceration for dotainees must, cumulatively, 
add up to the least restrictive means of achiev- 
ing the purpose reguiring and justifying depriva- 
tion of liberty. hainilton v. Love, supra, 320 F. 
at 1192. 

As the Court stated in Ininates of Suffolk County Jail , 

supra , restraints imposed on pre-trial detainees 

must be circuiuscribed to include only those which 
are absolutely necessary. As in any case where 
precious personal liberties are affected, the 
state bears the burden of justification. 360 F. 

Supp. at 686. 

See also Urenneman v. i-Iadigan , supra , 343 F. Supp. at 133. 
See generally Shelton v. Tucker, 364 U.S. 479, 488-39 
(1960); NAACP v. Alabama, 377 U.S. 288, 307-03 (1964); 
Keyishian v. board of Regents , 385 U.S. 589, 602 (1967); 
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Covington v. iiarris , 364 F. 2d 657, 660 (D.C. Cir. 

1966) . The "least restrictive means" test has been 
applied, either expressly or implicityly, in nearly 
every one of the pre-trial detention cases cited on 
pp. 61-63, supra . 

The District Court's detailed findings of fact, 
which appellants uo not contest as clearly erroneous, 
amply demonstrate that appellants are not employing 
the least restrictive means to insure security in the 
Tombs. Appellees proveu that with an adequate classifi- 
cation system, additional correction officers and various 
structural alterations, the City could relax nany of 
the current restrictioris without jeopardizing security. 
Appellants' main response was merely that they lack the 
funds to do most of these things. 

Such an argument is convincing only if the Court 
accepts the present budget level and present breakdown 
of the budget as permanent. To do so would mean, in 
effect, that the presumption of innocence, and what it 
implies in terras of constitutional rights, is not worth 
a penny more than appellants decide it is worth. 

Many courts presiding over prison cases have been 
faced with similar arguments by state and county officials 
Almost uniformly the courts have rejected this argument 
and have ordered jails to make whatever changes are consti 
tutionally required to meet the least restrictive means 





test. 


707 (N.D. Ohio 1971), the District Court's decision 
to compel budgetary line changes for urgently needed 
classification procedures, staff increases and 
structural alterations was specifically upheld on 
appeal. Jones v. Metzger , 456 F. 2d 854 (6th Cir. 

1972) . The structural changes ordered were not minor, 
as appellants state (App. Br., p. 21), but rather 
required substantial renovation of facilities for 
medical care (330 F. Supp. at 718), visiting (Ici. at 
719) , neating, ventilation aud pluiribing (Id. at 721) 
as veli as lighting. I-iany of the other cases relied 
upon herein nave required equal or greater expense. 

E.g., Inmates of Suffolk County Jail v. Eisenstadt , 
supra (jail closeu, thereby forcing eventual construc- 
tion of a new facility); Taylor v. Sterrett , supra 
(expenditures required to add new space for over 500 
inmates, provide an outdoor recreation area, establish 
facilities for chapel Services and educational programs, 
and hire additional staff); Hanilton v. Landrieu , supra 
(all but one section of jail ordered closed by March 1, 
1975, with renovation required in the interim for a new 
infirmary, expanded recreation, and physical upgrading 
of housing areas). 
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In Hamilton v. Love , supra , the Court helcl bluntly: 

Inadequate resources can never be an adequate 
justification for the state's depriving any 
person of his constitutional rights. If the 
state cannot obtain the resources to detain 
persons awaiting trial in accoraance with mini¬ 
mum constitutional standards, then the state 
siiaply will not be permitted to detain such per¬ 
sons. 328 F. Supp. at 1194.* 

See also Jackson v. Bisnop , 404 F. 2a 571, 580 (8th Cir. 

1968) ("nurnane consiuerations and constitutional require- 

raents are not, in tnis day, to be measurea or limiteu by 

dollar consiuerations...")(blackmun, J.); Holt v. Sarver, 

309 F. Supp. 362, 385 (U.D. Ark. 1970) ("Let there be no 

mistake in the matter....If Arkansas is going to operate 

a Penitentiary System, it is going to have a system that 

is countenanceu by the Constitution of the United States"), 

aff'd 442 F. 2d 304 (8th Cir. 1971); Inmates of Suffolk 

County Jail v. bisenstadt , supra , 360 F. Supp. at 687; 

brenneman v. rlauigan , supra , 343 F. Supp. at 139; Landman 

v - Koyster , 333 F. Supp. 621, 643 (B.D. Va. 1971); Cf. 

Frontiero v. Richardson , 411 U.S. 677, 690 (1973). 


*The Court in hami1ton later helu all of the defendants in 
contempt anu oruereu them eitner to implenient certain pre- 
viously oruered iiaproveinents witnin sixty days or else dis- 
continue use of tne jail for pre-trial detainees. For each 
day of noncompliance with this last or'er, the Court 
threatened the imposition of daily fineu. 358 F. Supp. 338 
(E.D. Ark. 1973). By tnis means, compliance was finally 
achieved. 361 F. Supp. 1235 (E.J. Ark. 1973). 
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The cases citea on pp. 61-63, supra , have all 

required localities to spend money to achieve the least 

restrictive confinenent possible for pre-trial detainees. 

Some of these cases have relied on the due process 

approach, some on equal protection, some on cruel and 

unusual punisnment, some on a combination of two or all 

three theories. But all have noted that the ultimate 

goal is enforceinent of the constitutional presumption of 

innocence for aetainees. Altnouyn these cases are all 

relatively recent, the principle they uphold is as old 

as the writinys of Blackstone: 

Upon the whole, if the offense be not bailable, 
or tne party cannot find bail, he is to be 
committed to the county yaol...there to abide 
till aelivered by do course of law...But this 
imprisoniiient, as has been said, is only for safe 
custoay, not for punisnment: therefore, in this 
dubious interval oe^ween the commitment and trial, 
a prisoner ouyht to be used with the utmost 
humanity, i i neither be loaded with needless 
fetters 01 s_.jecc.ed to other hardships than sucn 
as are absolutely requisite for the purpose of 
confinement only. 4 Blackstone's Commentarios 
300. —-- 

The findinys of the District Court establish that the 
iombs is a maximuin security mstitution wnicn makes a 
mockery of the principle expressed by Blackstone and required 
by our constitutional presumption of innocence. From exce- 
sive confinement in cells, to enforced iuleness on noisy, 
stifling tiers, to restrictive visiting in Steel boxes, the 
constitutional riyhts of unconvicted detainees are violated 
daily by appellants. 





A. Maximum Security Mature of the Institution 


One of the most punishing features of confinement 
in the Tomos is the requirement that every detainee 
live in a tiny cell and remain locked into that cell 
16 hours per day. 

It was clearly demonstrated at trial that, with 
appropriate classification safeguards, all detainees 
need not be caged in this maximum security fashion. See 
also The President's Commission on Law Enforcement and 
Administration of Justice, Task Force Report: Corrections 
p. 25 (1967) ("Few detainees t >ose substantial security 
risks in supervised activities within an institution"); 
Alexander, Jail Administration 284 (1957) (maximum security 
unnecessary for 801 of a jail's population); The liorth 
Carolina Jail Study Commission, A Challenge to bxcellence : 
Local Jails in »ortn Carolina p. 5 (1969) ("Maximum 
security in most jails is needed for no more than one or 
two cells. The other cells could and should be minimum 
security accommoda tions") ; Mote, Consti tutional Limitations 
on the Conuitions of Pretrial uetention , 79 Yale L.J. 941, 
957 (1970). Lven appellants have conceded that 50% of a 
virtually identical group of detainees in the Bronx live 
in dormitories, with the remainder allowed out of their 
cells for most of tne waking day. 



To presume that all detainees in the Tombs require 


such maximum security is to treat them all like the 

most dangerous convicted criminals and thereby inflict 

needless suffering upon them. As the Court held in 

Brennenan v. Madigan , supra : 

...such oppressive confinement is not the least 
restrictive alternative available to defendants 
for maintaining jail security. What is reguired 
are large securod areas, both incioors ana out , 
whicn suustitute ciose supervision lor close con - 
finement . 343 F. Supp. at 140 (er.pnasis auded) 

In Brenneman , the Court directed the defendants to end 

their policy of close confinement (343 F. Supp. at 133). 

As a resuit, the detainees of Alemeda County now spcnd 

substantial portions of each day outside their cells, in 

day rooms and an exercise yard, and stili another exer- 

cise yard is planned. 343 F. Supp. at 135. 

In Innates of Suffo l k County Jail v. Kisenstadt , 

supra , tne Court also ordereu correctional authorities to 

provide detainees with additional lock-out time: 

Althougn we recognize that more free tine places 
heavier buruens on staff, and nay require hiring 
of additional staff, it is in no way inherently 
inconsistent with security, givcn adequate staff 
and planning. .-lore important, it is consistent 
with the due process requirement that a presump- 
tively innocent nan's right to personal nobility 
be curtailed only to the extent warranted by the 
state's interest in confining hin. 360 F. Supp. 
at 687-638. 




The court below specifically found that "MHD is 
capable of classifying inmates to deternine those who 


do and do not require maximum security custody, and... 
most detainees can be safely held under less restraint 
(12 Oa) . iiowiiere in appellants' brief is this finding 
challenged as clearly erroneous. 

The principio of classification is so firmly 
es tabi ished by now that soveral courts nave ordered the 
development of classification procedures in cases involv- 
ing the treatment of pre-trial detainees. Dishop v. 

Lamb, supra , Civil nV-1864, p. 2 (D. b’ev. August 24, 1973); 
Qbadelc v. McAuory , su^ra , Civil Aetion 72J-103 (h), p. 6 
(S.b. Miss. June 8, 1973); Jones v. Wittenberg, supra , 

330 F. Supp. at 717; hamilton v. bove , supra , Interim 
Decree of June 22, 1971, par. 9; Taylor v. Sterrett , supra , 
344 F. Supp. at 423; Hamilton v. Scniro, supra , 338 F. 

Su^.p. at 1018 and hamilton v. Landrieu , su : ra , 351 F. 

Supp. at 552. See also Wayne County Jail Inmates v. Wayne 
County Board of Co^ugissioners , supra , slip opinion at p. 26. 

To 6ubject ali detainees of the Tonbs to a maximum 
security lock-up, wnen classification procedures could 
spare all but a fraction of them from such onerous treat- 
ment, is to utilize the most restrictive means of confining 
detainees rather tnan the least restrictive means required 
by the Constitution. 
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B. Visiting 

Soine restriction on the rignt to meet and communi¬ 
cate with other people is inherent in the confinement 
of detainees. They may not leave the jail building to 
associate with frienas, family, or others. They can 
see no one who does not tr^vel to the jail to see 
them. 

However, appellants have also imposed severe limita- 
tions upon detainees' access to those who wish to see 
them. Visiting is restricted to short periods on days 
which are inconvenient for a great many visitors. Only 
one visitor inay be received at one time, thereby prevont- 
ing a detainee from visiting with his family as a group. 
Worst of ali, visits are allowed only in booths which 
separate the detainee from his visitor by steel walls and 
a small pane of bullefproof glass. Physical contact is 
impossible, and the inrnate and visitor cannot kiss, 
embrace, toucn or even shake hands. 

The District Court found that none of these visiting 
restrictions are imposed by New York State's prisons for 
convicted felons (129a). Yet they must be endured by 
unconvicted citizens in the Tombs. To require a detainee 
to xeceive snort, limited, infrequent visits in a steel 
box, separated from his visitor by bullet~proof glass and 
limited to telephonic voice communication, is hardly 
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commensurate with the presumption of innocence. Rather, 
the trial record establishes that it is a aegrading, 
humiliating, punishing experience which, in the words of 
the District Court, is "inhumane and cruel in fact" (132a) 
Appellants did not dispute the extremely narmful psycho- 
logical effects of the booth visits at trial, nor nave 
they done so in their brief. 

In other, but related contexts, the Supreme Court 
has repeatedly emphasized the basic sanctity of the 
familial relationship. Loving v. Virginia , 388 U.S. 1, 

12 (1966); Meyer v. ^ebraska, 262 U.S. 390, 399 (1923); 
Prince v. .lassacnusetts , 321 U.S. 158, 166 (1944). To 
permit limitations on tnose relationships where less 
restrictive alternatives have not been pursued is incon- 
sistent with basic constitutional principies, See Snelton 
v. Tuckejr, supra, 364 U.S 479, 483-89. Therefore, visita- 
tional rignts may not be substantially impaired, as in 
the Tombs, on grounds of sheer expedience. 

For this reason, courts have increasingly begun to 
scrutinize jail visiting practices, and have declared 
unconstitutional a number of restrictions. In Jackson v. 
Hendrick, supra, the court invalidated the use of non-con- 
tact visiting booths for detainees in Philadelphia. The 
Court adopted as its own view the severe criticism of the 
booths by an expert witness whose testimony was virtually 



identical to that of Dr. Menninger and the other expert 

witnesses in this case. Slip opinion at 131-37. The 

Court denounced the separation of a man frora his family 

by these visiting ooxes as one of several conditions in 

Philadelphia's jails whicn it held are: 

...an affront to the dignity of the prisoner 
as a nan; they exceed the limits of stancards 
of decency; anu they are a s harae to Philadelphia, 
as they woulu be a sharae to any civilized cora- 
munity. Ici. at 224-25. 

Other courts have also required substantial changes 
in visiting proceuures. In Jones v. Wittenberg , supra , 
the Court orderea the construction of new visiting 
facilities and required that visiting include "daily visit¬ 
ing hours, both in the daytime and in the evening, and 
especially upon nolidays and weekends." 330 F. Supp. at 
717. In Brenneraan v. Kadigan , supra , the Court adopted 
the above-quoted language of Jones , adding that "(a]s a 
general proposition, a pre-trial detainee should be able 
to visit witii whomever he pleases, especially his children, 
for substantial periods of time each week . 1 ' 343 F. Supp. 
at 141 (erapnasis added) . Accord , Bell v. Wolff, supra , 
CV72-L-227, p. 6 (L>. IJeb. Uov. 7, 1973). In Jones v. 
Sharkey , supra , C.A. do. 4943, (D.R.I. June 7, 1972) the 

Court held that the right to visit with one's children 
was fundaraental and enjoined prison authorities froii deny- 
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ing that rignt to detainees, noting that sentenced 
prisoners within tiie sane institution were already 
permitted to see their cnildren and that detainees 
should at least have the sane right. See also Ii ani Ito n 
v * Love » su^ra, requiring "reasonable visiting hours" 
(Intcrira Decree of June 22, 1971, Par. 7B) ; * Stanley v. 
Walker , Civ. Act. Ilo. 74-1229 (E.D. Pa. June 4, 1974 ) 
(contact visits established by consciit decree) . 

Appellants argue that perinitting contact visits 
would jeopardize the security of the Tombs. Hov/ever, 
the District Court found that given a classification 
system and sufficient nunoers of officers to supervise 
the visits, defendants' fears are unjustified (119a). 
Nothing in appellants brief demonstrates that this find— 
ing, based upon extensive trial testimony, is clearly 
erroneous. Indeeu, as this Court has noted, constitutional 
rights may not be thwarted merely on the basis of "dire 
predictions" unsupported by the record. Goodwin v. Osv/ald 
462 F. 2d 1237, 1244-45 (2d Cir. 1972). See also Long 
v. Parker , 390 F. 2d 816, 822 (3rd Cir. 1968); Butler v. 

Pre-iser , _ F. Supp. _, 73 Civ. 2691 (S.D.N.Y. June 14, 

1974); Innates of .lilwaukee County Jail v. Petersen, s upra , 
353 F. Supp. at 1169; Pavis v. Linusay , supra , 321 F. Supp. 

*ihc jail autnorities in hanilton haa long establisned a 
policy of contact visits for detainees. 
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at 1139. And, as previously demonstrated, fiscal 
shortage is not a constitutionally perinissible excuse 
for failing to take the steps needed to implement con- 
tact visits on a secure basis. 

As for visiting schedules, appellants' case clearly 
is based purely on budgetary considerations. While we 
do not contend that the Toubs must iaaintain unliraited 
visiting 24 hours daily, the record establishes that 
appellants' visiting schedule is so restrictive as to 
irif^i^gc upon tne constitutionally protected right to 
receive visitors. Vhe City laust relax these restrictions, 
even if to do so reguires the presence of additional 
officers. 

Given the extreme iinportance of visits to appellees, 
as established in the trial record, it is hardly surpris— 
ing that iaany of tneia nave declined transfers to Rikers 
Island. As Dr. leich noted at trial, the difficulty of 
transportation to Rikers Island hinders visiting (349a) 

Ihe board of Correction has recently urged the Departiaent 
of Correction and the Transportation Adiainistration "to 
work togethcr to iaiprove public transporta tion to Rikers 
Island. Report on the Future of the Manhattan House of 
Detention , p. 40 (August 6, 1974).* Surely, the cost of 

*Tne ^porc also auvocates contact visits for detainees on 
Rikers Island mstead of the current booth visits (up. 33-39), 
and tne mstallation of telephones (presently available at 
the Toinbs) on Rikers Islanu for detainee use (pp. 37-33) 
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a few express buses from Karlem and the Lower East 
Side is not staygering. Yet appellants, by keeping 
Rikers Island isolatea, have forced appellees to 
endure either continued confinement in the Tombs or 
the loss of their present limited access to loved 
ones. * 

In the final analysis, the City's position on ali 
visiting issues is essentially based upon considerations 
of administrative and financial expedience. However, 
appellants "may not run roughshod over the rights of a 
pre-trial aetainee because it is expedient to do so." 

Brenneman v. iladigan , supra , 343 F. Supp. at 139. The 
District Court was correct in requiring the City to per- 
mit contact visits and to expand its visiting schedule 
at the Tombs. 

C. Environment 

As Chief Juage Kaufman recently wrote, "[A] tolereble 
living environment is now guaranteed by law" for prisoners 
in our society. Book Review, 86 Harv. L. Rev. 637, 639 
(1973). The District Court's findings estab^ish that the 

*In tneir complaint, plaintiffs asked the District Court to 
enjoin defenuants from transferring them to "any other 
facility...wnicn is inaccessible to visitors and counsel..." 
(35a). As a resuit of numerous involuntary transfers to 
Rikers Island in recent months, plaintiffs have filed a motion 
before the uistrict Court invoking tnis section of the 
complaint. The motion is presently pending. 
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environment of the Tombs simply is not tolerable 
(120a) . 


Appellants have failed in their brief to offer 
any excuse or justification for the excessive noise, 
inadequate ventilation and totally enclosed environ¬ 
ment of the Tombs. unlike some of the otner conditions 
challenged in this case, no effort has been made to 
defend these conditions on security grounus. Indeed, 
appellants conceded at trial that the tension caused 
by these problems has a negative effect upon security 
(D'Elia, T. 1282) . 

Inadequate ventilation is a serious problem in nany 
pre-trial detention institutions, but courts have not 
hesitated to order specific improvements where the problem 
is as acute as revealed by the record of this case. See 
Hamilton v. bove , supra , Interim Decree of June 22, 1971, 
Par. 5, and Final Decree of April 25, 1973 (13 Cr L 2198); 
Jones v. Wittenberg , supra , 330 F. ..upp, at 721; Hamilton 
v. Schiro, supra , 333 F. Supp. at 1017 and Hamilton v. 
Landrieu, supra , 351 F. Supp. at 554; Jackson v. Hendrick, 
supra , at 17; Wayne Countv Jail Inmates v. Wayne County 
Boaru of Coiamissioners , supra , at 7-8, and Second Interim 
Order of May 18, 1971, Par. 2. See also Holan v. Smith, 
Civ. Actions 6228 and 6272, pp. 4-5 (D. Vt. June 29, 1971) 
(Oakes, J.). 



There are no prison cases dealing directly with 
the subject of noise, possibly because no prison has 
a noise problera as serious as the Tomos. (As Dr. 
Menninger notea (463a, 460a), the Tombs is the noisiest 
of the 150 to 200 jails and prisons he has visited).* 
Nonetheless, the dangerously nign noise levels reveal- 
ed by the report of the Environmental Protection 
Adminis tration (613a-617a) clearly required action by 
the District Court to protect the physical as v/ell as 
the psycholoyical iicalth of appellees. An unconvicted 
c itizen at the very least has a right to protection 
frora physical nana during pre-trial detention. See 
New York State Association For Retarded Children v. 

Rockefeller , 357 F. Supp. 752, 764-65 (E.D.N.Y. 1973). 

See also hamilton v. Love , supra , 328 F. Supp. at 1196. 
With regard to convicts, also, "[t]he courts cannot close 
their judicial eyes to prison conditions wnicn present 
grave and immediate threat to health or physical well 
being." Campbell v. Beto, 460 F. 2u 765, 768 (5th Cir. 
1972). See also Haines v. Kerner, 404 U.S. 519 (1972); 
Inmates of Attica v. Rockefellcr , 453 F. 2d 12 (2d Cir. 
1971); J ackson v. Bishop , 404 F. 2d 571 (8th Cir. 1963); 
Holt v. Sarver , 309 F. Supp. 302, 384 (E.D. Ark. 1970), 

*Noise levels were, however, one of the many conditions 
cited by the Court in Inmates of Suffolk County Jail v. 
Eisenstaot , supra , 360 F. Supp. at 6oG. * 
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affirmeri 442 F. 2d 304 (8th Cir. 1971); Gates v. 

Collier , 349 F. Supp. 881 (N.D. Miss. 1972). A 
prisoner may not be subjected to the substantial 
risk that his nearing will suffer impairment. 

In addition to the unbearable neat and dangerously 
loud noise, plaintiffs in the Tombs are denied the right 
even to see the outside world. The testinony at trial 
demonstrates that transparent Windows are not a mere lux- 
ury, but rather an important factor in alleviating sensory 
deprivation caused by the environment of the Tombs. At 
least one recent case has requirea the installation of 
ciear Windows in a pre-trial detention institution. 

Hamilton v. Landricu , supra , 351 F. Supp. at 554. 

Appellants' failure at trial to answer any of the 
testimony of detainees and expert witnesses concerning 
the environment of the Tombs was an important factor which 
th° District Court noted in reachings its decision (91a, 

93a, 95a) . Appellants had ample opportunity to call their 
own engineers, pnysicians and psychologists to testify 
on these matters. Their failure to do so illustrates that 
the environment of the Tombs is beyond defense. See Collins 
Schoonfield , supra , 344 F. Supp. at 267. 

D. Recreation 

The environment of the Tombs is rendered particularly 
unbearable by the fact that appellees have virtually no 
opportunity to get away from it and engage in meaningful 
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physical exercise. Even when renovations are complet- 
ed, they v/ili stili be limited to only a few minutes 
of exercise per week on a crowded, narrow rooftop. 

This will also be their only opportunity to see the 
sky and the sun and to breathe fresh air. 

The testimony at trial demonstrated that this 
extremely 1 imiteu opportunity for recreation inflicts 
substantial punis.Uiient upon the detainees by denying 
tiieia any genuine physical release fron the hot, noisy, 
craiaped atmosphere of the tiers. In h'ew York State, 
even convicts suojected to prison discipline receive 
one hour of outdoor exercise uaily—more than a behav- 
iny detainee at the Tonbs receives in an entirc week. 

7 WYCRR »301.5(b). 

Chief Justice Jurger has recognized that one of the 
more pervasive evils in our jails is idleness and boredom, 
and has given the followiny admonition: 

Playing cards, watching telovision or an occa— 
sional iaovie with nothing raore, is building up 
to an expensive accounting when these nen are 
released if not before. Sucn crude recreation 
may keep men quiet for the tine, but it is a 
quiet that is oainous for the societv they will 
try to re-enter." address to the National 
Conference on Prisons, December 7, 1971. 

On another occasion, the Chief Justice described as "devas— 

tating anu depressing the sight of "these young men try— 

ing to use an inadequate space to play volleyball or touch 
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football or to see them standing or sitting arcund 
in groups with notiiing in the way of constructive 
activity auring their non-working hours." 18 Vili. 

L. Rev. 165 (1972) . 

It is by now firmly establisned that any confine- 
raent for long periods of time without the opportunity 
for regular outuoor exercise is, as a matter of law, 
unconstitutional. See Sinclair v. iienderson , 331 F. 

Supp. 1123, 1131 (b.D. La. 1971). In recent years, 
numerous courts iiave recognized tnat the absence of 
meaningful physical recreation is a particularly press- 
ing problem in pre-trial detention institutions, and 
have not hesitated to require substantial changes. In 
Hamilton v. Love, supra , 328 F. Supp. at 1193 and Interim 
Decree of June 22, 1971, Par. 7D, the Court ordered that 
daily exercise and recreation be provided and required 
structural alterations to establish space for this pur- 
pose. In Haiail ton v. Landr ieu , supra , 351 F. Supp. at 
550, "one hour of recreation off the tier at least five 
days a week" was required. In Holland v. Donelon , supra , 

Civ. Act. No. 71-1442, p. 19 (E.D. La. June 6, 1973), the 
Court required a minimum of three 45 minute recreation 
periods weekly. In several instances the courts have 
specified that outdoor recreation must be provided. Taylor 
v. Sterrett , supra , 344 F. Supp. at 422; Jones v. Wittenberg, 



supra , 330 F. Supp. at 717. See also Brenneman v. 

Madigan , supra , 343 F. Supp. at 135, 140; Harii 1 ton 
v. Schiro, supra , 333 F. Supp. at 1017; Conklin v. 

Hancock , supra , 334 F. Supp. at 1122. Additional 
recreational facilities were also ordered in Wayne 
County Jail Inmates v. Wayne County Board of 
Coiarnissioners , supra , at 25-26. 

These cases nave all recoynized that the presence 
of detention facilities in urban areas does not, as appel- 
lants contend (App. Br. p. 23), proviae an excuse for 
the failure to observe iaini;aal star.dards for phvsical 
exercise.* Appellants simply cannot subject detainees 
to living in a place like the Tombs for iaonths on end 
with only a few iainutes of outdoor exercise each week.** 


*Wnere state prisons for convicteu felons have failed to 
proviae aaequate recreation, there too the courts nave not 
hesitated to order changes. Sinclair v. lienaerson , supra ; 
Bowers v. Sioitn, 353 F. Supp. 1339 , 1347 (l). Vc. 19 72) ; 

Holan v. Siaitn , Civil Actions 6223 and 6272, (D. Vt. June 29, 
1971) (Oakes, J.); .lorris v. Travisono , 310 F. Supp. 857, 353 
(D.R.I. 1970) . See also Aake v. i-iee , Wo. 5532-69 (S.D. Ala. 
1971) (consent decree) . 

**One additional section of the District Court's opinion, 
requiring appellants co provide a plan for increased staff- 
ing at the Voiaus, is not contested in appellants' brief. 

It is obvious frora tiie Court's findings of fact (106a-109a, 
121a) and leyal discussion (136a-136a) that this requirement 
was v/ell justified. 


© 
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POIiiT II 


THE DISTRICT COURT DID NOT ABUSE ITS DIS- 
CRETION Ili ORDERIHG APPELLAiJTS TO SUBMIT A 
PLAix TO REIE-DY UuCO; i ST I T U T I OLiAL COHDITIONS 
AT THE TOMBS OR IW E.iJOIHIHG FURTHER COH- 
FliiLMtHiT THERE ViHEH APPELLAiiTS REFUSED TO 
COMPLY WITH THE COURT'S ORDER. 

Appellants challenge the propriety of both the 
District Court's order of liarch 22, 1974, requiring 
them to submit within a fixed time a comprehensive 
plan to remedy conditions at the Tombs held to be 
unconstitutional in the opinion of January 7, 1974, 
and the Court's subsequent order directing the closing 
of the Tombs in light of appellants' continuing refusal 
to submit the required plan. They contend that the 
District Court gave them inadequate time to produce the 
required remedial plan and that the Court improperly 
intrudea into the details of government. 

Examination of the events since the opinion of 
January 7cn amply dexaonstrates that the Court below did 
net abuse "the wide discretion accorded to district 
courts in the framing of remedies," Hart v. Conmunity 
School Board of ^rookl/n , 497 F. 2d 1027, 1032 (2d Cir. 
1974) . See also Swann v. Charlotte-Hecklenburg Board of 
Education , 402 U.S. 1, 15 (1971); Coalition for Education 
in District One v. Board of Elections , 495 F. 2d 1090, 
1094 (2d Cir. 1974); Vulcan Society v. Civil Service 
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Indeed, 


Comnission , 490 F. 2d 387, 399 (2d Cir. 1973). 
the record establisnes that the Court provided appel- 
lants ample tine to formulate the necessary plan, and 
exercised its discretion at each juncture in the least 
intrusive and disruptive manner consistent with its 
constitutional obligations. 

Initially, it is to be noted, appellants do not 
cnallenge the authority of a federal court to rcouire 
governmental officials to submit a plan for renedying 
on-going conditions and practices declared unconstitu- 
tional. As the District Court expressly noted in its 
Memorandum accompanying the order of July 11, 1974, 

"The City nas not challenged the court's authority to 
reguire it to submit a ^ian for tne elimination of these 
ilis" (175a) . Appellants' brief in this Court similarly 
does not presume to mount such a cnallenge (sea pp. 33-42). 
Indeed, such an attack would be clearly forecloseu by 
t»ie numerous uec^sions in jail conuition suits and similar 
eguitable actions based on constitutional deprivations, 
wiiicn not only establish the power of federal districu 
courts to reguire such remeuial pians but indeed strongly 
recomraena such caucions initial deference to the state 
or local administrative process in the framing of equit- 

-90- 








able relief.* 


Appellants' major complaint is, rather, that the 
District Court required the submission of the plan 
within too short a time period. This contentiori must 
be considerea in light of appellants' conduct since 
the decision of January 7th, as revealea by the Court's 
Memorandum of July 11, 1974 (166a-175a). 

In its opinion of January 7th, the Court, after 
noting that "[t]o remedy the violations at MHD will cost 
money and will require deliberate and careful thought 
ana planning" (157a), airocted the parties to prepare for 
a conference to frame an appropriate remedy. At the 
conference on January 18, 1974, appellees submitted a 
proposed order wnich called for appellants to submit a 
comprehensive plan within 30 days after its entry. In 


* Jail ana .^nson conditionsl See, e.g., Gates v. Coi lier , 

349 F. Supp. 381, 896-905 (.i.D. Miss. 1972); Jewman v. 

Alabana , 349 F. Supp. 278, 286-88, (M.D. Ala. 1972); Collins 
v. bcnoonf ield , supra , 344 F. Supp. at 285; brenneiaan v. 
Madigan , su^ra , 343 F. Supp. at 142-143; Jones v. ..'ittenberg , 
supra , 330 F. Supp. at 714-721; iiolt v. Sarver, supra, 309 F. 
Supp. at 382-35. * 

School desegregation case s: See, e.g., Swann v. Charlotte- 
Mecklenourg ^oaru of Euucation , 402 U.S. 1, lx 16 (1371); 

Green v. County School ^oara , 391 U.S. 430, 435-442 (1963); 
brown v. coaru of uducation , 349 U.S. 294, 299-301 (1955); 
Keyes v. School uisrnct il , 313 F. Supp. 61, 83-35, and 313 
F. Supp. 90 (D. Colo. 1970); Taylor v. Board of Education, 

191 F. Supp. 181, 197-198; 195 F. Supp. 231 (S.D.d.Y. 1961), 
aff'd , 294 F. 2d 36, 39-40 (2d Cir. 1961). 

Reapportionment cases : See, e.g., White v. Weiser, 412 U.S. 
783, 794-795 (1973); Whitco mb v. Cnavis, 403 U.S. 124, 161-163 
(1971); Reynolds v. Sims , 377 U.S. 533, 535-587 (1964). 


-91- 




I 

response, appellants filed some four weeks later a 
counter-order which "failed to dcal witn the critical 
issues which required money and planning" (170a) . 

After a second conference, the Court on February 25th 
specifically directed appellants to submit by March 4th, 
ali comiaents on the plaintiffs' proposed order, includ- 
ing "suggestions for alternatives" (170a). The City's 
response concerning the plan merely stated that the sug- 
gested thirty uays was "not feasible" and requestea a 
further conference "to discuss the setting up of sone 
reasonable and meaningful target date for sucii a plan" 
(170a). The City did not tnen and has not to this date 
stated what it considers a "reasonable" time period for 
such a plan. 

The Court thereupon entered final judgment as to the 

issues of corresponaence and discipline, set a further 

hearing on visiting, and ordered appellants to 

submit to the Court and counsel for plaintiffs 
within tnirty (30) days of entry of this judg¬ 
ment a comprehensive and detaileu plan for the 
elimination of all conuitions and practices 
declareu to oe in violation of tne Constitution 
of the United States by the Court's opinion of 
January 7, 1974 as to which final judgment has 
not been entered herein (160a). 

After obtaining an eignt-day extension, appellants 
submitted, on April 29, a proposal which once again was 
"deficient with regard to exercise and recreation, contact 
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visits, elinination of noise, provision of adequate 
ventilation or ciear Windows, and which, for the first 
time, advised the court that the defenuants were 
'expioring the possibility of closing the :iIID ' " (171a) . 

At a third conference, on May 14th, the Court ordered 
appellants to state in writiny the City's position as 
to the closing of the Tombs, includiny a deadline by 
which a final aecision would be reached. By letter of 
May 21st, appellants responded that a decision on clos¬ 
ing would be reached by June 15th (226a-227a). It is 
to be noted that appellants, -ather than the Court, inpos- 
ed this tiiae limit upon the City's yovernmenta? decision- 
making process. At yet another conference on May 29th, 
appellants were again directeu to subnit specific pians 
for physical alterations necessary to carry out the 
improvements required by the opinion of January 7, 1974 
(171a-172a). The Court on that date also required sub- 
mission of sinilar pians for alterations necessary for 
compliance witii the consent decree which hau Leen entered 
soiae 10 months earlier (171a-172a) . 

In response to these repeated requests, appellants 
submittea two documents on June 10, 1974. One docunent 
was a "Shopping List" of budgetary requests (231a-235a) 
submittea by the appellant Conmissioner of Correction on 
March 15, 1974 to the Director of the Bureau of the Budget 
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pursuant to a meeting held on March 4th (230a). The 
other is a "Cost Study" of proposed improvements at 
the Tombs (237a-240a) subnitted on April 16, 1974 by 
the Department of Public Works to the appellant 
Commissioner and the Bureau of the Budget (236a).* 

The uistrict Court noted that this submission indicated 
that funuing hau not been approved for the six specific 
physical alterations "which were required to implement 
the opinioi " (172a). It is significant that one of these 
alterations--acoustical treatment of the ceilings and 
walls--hau been recommended as neccssary to reiaeuy the 
dangerously high noise levels in the Tonbs by the appel- 
lants' own environnental experts in their report of 
November 30, 1972 (616a). In addition, the Court noted 
that funding had not even been approved for renovations 
agreed to in the consent decree (172a), which was enter- 
ed on August 2, 1973 (59a) pursuant to a stipulation of 
settlenent signed in January of 1973 (50a). 

Finaily, at the fifth conference since the opinion 
of January 7th, appellants inforiaed the Court that they 
woula continue to operate the Tombs but v/ould not submit 
the comprehensive plan required by the ordcr of Ilarch 22nd 
and subsequent directives (172a) . This position was con- 
firmed in writing, by letter dated June 24, 1974 (241a- 
243a) . 

*Appell^nts tneiiiselves cnaracterize this initial study as 
"superficial". App. Br. p. 38. 
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At this juncture, the Court entered the order 

which is the basis for this appeal. In its accompany- 

ing Memorandum, the Court noted that: 

Tne history of the casa since [the opinion 
of January 7tu] nas been one of frustration 
laryoly causeu by the City uefendants' delay 
and tne absence or inconpieteness of reports 
or pians of perfornance which they were order- 
ed to subnit, as we detail below (163a) 

After cnronicliny the above-described events, the Court 

pl&ced tne situation in perspective; 

Thus we are regrettably at a crossroads.. .',’e 
nave made every effort to afford the City 
uefendants tne time necessary to submit a plan 
anu to find the money; yet six months later 
nextner nas been produced (173a) 

It also recoynized that appellants' non-compliance was 
the resuit not of the frustration of diligent planning 
efforts by rigiu ueaulines, but rather of a deliberate 
governmental policy decision not to allocate additional 
funus for tne Toi.jjs. Given that "six months after the 
filiny oi our opinion the bulk of...conditions renain as 
they were" anu given appellants' "ciear refusal" to sub¬ 
mit a plan (175a), the Court felt compelleu to enjoin 
furtiier confinement at the Tombs after 30 days. bven then, 
the Court stated tnat the order would not go into effect 
if sucn a plan was subnitted by the closing date (175a), 
ana that the order would subsequently stili be subject to 

reconsideration upon presentation of an adequate plan (190a- j 
191a) . 
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Placed in context, then, the District Court's 
requireinexits were far frora pereiaptory or arbitrary. 
iiy the opinion of January 7th, appellants were plac¬ 
ed on notice tnat they would be expected to present 
soine remeaial plan. The City was givcn tiiae to sub- 
its own proposal, and was specifically reguested 
to coument on appellees' proposed ordcr. When no 
such specifics were forthcoming, the Court, faced with 
tiie necd for sorae reraedial action, chose not to order 
detailed changes on a fixed tinetablc, as other courts 
have uone.* Ratner it exercised its discretion in favor 
of non-intervention and penaitted appellants, as the 
responsible goverruaental officials, to first present 
their proposals for the necessary changes v/ithin a rea- 
sonabie tiiae** 


*Contrary to tne assertion in appellants' brief (p. 41), the 
Court in Iru aates of Suffolk Countv Juil. supra, entered 
nuiaerous specuic anu ^inumg airectives as to how the defend- 
ants would reraeuy the unconstitutional conditions in tne exist- 
lng jail, penuing construction of an adeuuate substitute. 

These included orders for single-cell occupancy, nedical 
exaiaination, free weekly launury, expanded visiting hours, 
daily tolcpiione access, and expanded lock—out tirae. 360 F. 

Supp. at 691. It is notoworthy that :aost of these orders took 
effect 30 days^after entry of tiie judgnent. See also Taylor v. 
Sterret_t, j 44 F. Supp. at 422-423 (ordering creation of outdoor 
exercioe area, recreation program, classification systera, mini- 
iaurn cell furnishings, physical exarainations, and increased 
staff) . 

**See Jones v. Uittenberg , supra , 330 i .. Supp. at 714-721 
(extensive pians recpuireu within 30 days) ; Holt v. Sarver, 

su^ra, 309 F. Supp. at 332-385 (reraedial plan reguireu v/itnin 
six weeks) . 
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to safeguard appellants' options, the Court enjoined 
further conf inement at the Tomus unless the necessary 
plan was submitted within 30 days and specifically 
offered reconsideration if an adequate plan were stili 
later presented. In sura, while repeatedly deferring 
to appellants' adiainistrative process, and repeatedly 
requestiny appellants' suggestions and proposals, the 
District Court gave appellants a total of seven inonths 
to prepare and subuit an adequate plan. 

This Court has repeatedly held that "within the 
bound of rationality, 'the framing of decrees should 
take place in tiie District rather than in Appellate 
Courts.' " Coalition for Lducation , supra , -19 5 F. 2u at 
1094 (affirming oruer invalid^cing entire election and 
requiriny interira acuuinistrative intervention and ne\/ 
election), quotiny International Salt Co . v. United States , 
332 U.S. 392, 400 (1947) . See also Swann v. Charlotte - 
Mocklenuurg , supra , 402 U.S. at 11-16 (affirming school 
desegreyation decree incluuing busing) ; 3rov;n v. Board of 
Education , supra , 349 U.S. at 299-300; Vulcan Society v. 
Civil Service Co.mission , supra , 490 F. 2d at 398-399 
(affirming order requiring hiring of minority groups 
according to fixed ratio); Chance v. Board of Examiners , 

453 F. 2d 1167, 1178-1179 (2d Cir. 19 72) (affirraing injunc- 
tion against use of discriminatory exarainations and requir- 
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ing interim appointments) . In the shaping of equit- 
able remedies for constitutional violations, the 
district courts have a "wide discretion", iiart , supra ; 
Swann , supra , 402 U.S. at 15; Louisiana v. United States , 
330 U.S. 145, 154-56 (1965); Bridgeport Guardians, Inc . 
v. Hembers of Bridgeport Civil Service Coimission , 4 82 F. 
2d 1333, 1340 (2d Cir. 1973), which will be reviewed only 
for a ciear showing of abuse. Chance ; supra , Bridgeport 
Guardians , supra .* 

Here there was clearly no sucn abuse. It is possible 
that some courts raignt have preferred to order a plan 
within six months, rather than initially discussing the 
period with the parties and then repeatedly delaying a 
30 day order so as to provide a total of seven months. On 
the other hand, some courts might well have deened it pre- 
ferable, in light of the opprcssive unconstitutional con- 
ditions to which hundreds of unconvicteu citizens v/ere 


♦Milliken v. Bradle; 


94 


_ S. Ct. 3111 (1974), cited by appel- 

lants (p. 41),is not to the contrary. There the Supreme Court 
reversed a district court's metro^olitan-wide school desegre- 
gation remedy because no inter-district constitutional viola- 
tion warrantiny relief nad been established. Yet the Court 
explicitly reaffirmea its numerous prior holdings giving 
district courts broad renedial powers vhen constitutional vio¬ 
lations exist, id. at 3123-3124, and remanded tue case for 
prompt fonuulation of an appropriate city-wide decree in light 
of the pians previously submitted to tiie district court. Id. 
at 3131. 
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being claily subjected, to nave entered from the first 
a specific order requiring alterations and fixing a 
definite tine period vritnin which those changes nust 
be made or the facility closed. But it would not be 
prudent for this Court, which lacks the District Court's 
experience over several years with the parties and the 
facts of this case, to pick and choose now eunong these 
or other availaole alternatives to providing a realistic 
yet raeaningful remedy. 

Coal i t-ion for Kuucation , supra , conipels this con- 
clusion. inere a unanimous panel of this Court exolicitly 
noted its serious uoubts that the extreme reinedy of 
invalidating an entire election v;as necessary to pro¬ 
vide full relief in light of the liraited nunber of tainted 
votes. 495 F. 2d at 1094. Yet even then the Court fully 
affimeu tne district court's order because it v/as within 
the bounds of reason and discretion. It followsthen that the 
March order here, which even with its 30-day limit feli far 

short of providing a specific and full remedy for flagrant 
and continuing constitutional violations, and the July order, 
entered only after appellants refused to comply, should not 
be disturbed by this Court. 
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CONCLUSIOH 


FOR THE AI30VE-STATED REASONS, THE ORDER 
OF THE DI3TRICT COURT SHOULD BE AFFIRI1ED. 


Respectfully submitted, 
^- 



vjilliam e. hellersteih 

JOEL BERGER 
STEVEU A. hERILAH 
LRIC HEISSER 


Attorneys for Plaintiffs- 
Appellees 


Dated: New York, Hew York 

September 16, 1974 
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